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United States Court of Appeals for the 

District of Columbia 


a District Court of the United States for the 

District of Columbia 

Equity No. 60703. 

Harry K. Boss, H. Glenn Phelps, and Ben T. Webster, 
co-partners Trading as Boss & Phelps, Plaintiffs , 

vs. 

Robert C. Baldwin, Receiver, The Commercial National 
Bank of Washington, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for Injunction 

Filed Februarv 18 1936 

In the Supreme Court of the District of Columbia 

Equity No. 60703. 

Harry K. Boss, H. Glenn Phelps, and Ben T. Webster, 
co-partners trading as Boss & Phelps, Plaintiffs, 

vs. 

i 

Robert C. Baldwin, Receiver, The Commercial National 
Bank of Washington, Defendant. 

The bill of complaint of Harry K. Boss, H. Glenn Phelps 
and Ben T. Webster respectfully represents unto the Court 
as follows: 
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United States Court of Appeals for the 

District of Columbia 


a District Court of the United States for the 

District of Columbia 

Equity No. 60703. 

Harry K. Boss. H. Glenn Phelps, and Ben T. Webster, 

co-partners Trading as Boss & Phelps, Plaintiffs , 

; 

VS. 

Robert C. Baldwin, Receiver, The Commercial National 
Bank of Washington, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint for Injunction 

Filed Februarv 18 1936 

•> 

In the Supreme Court of the District of Columbia 

Equity No. 60703. ; 

Harry K. Boss, H. Glenn Phelps, and Ben T. Webster, 
co-partners trading as Boss & Phelps, Plaintiffs , 

vs. 

Robert C. Baldwin, Receiver, The Commercial National 
Bank of Washington, Defendant. 

The bill of complaint of Harry K. Boss, H. Glenn Phelps 
and Ben T. Webster respectfully represents unto the Court 
as follows: 
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HARRY K. BOSS, ET AL. VS. ROBERT C. BALDWIN. 


1. Plaintiffs, Harry K. Boss, H. Glenn Phelps and Ben 
T. Webster, are all citizens of the United States. Harrv 
K. Boss is a resident of the District of Columbia and II. 
Glenn Phelps and Ben T. Webster are residents of Chevy 
Chase, Maryland. Plaintiffs bring' this suit in their own 
rights as co-partners trading as “Boss & Phelps." 

2. Defendant, Robert C. Baldwin, is a citizen of the United 
States and resident of the District of Columbia. Said Bald¬ 


win is sued as Receiver of the Commercial National Bank of 


Washington, an insolvent national bank. 

3. For many years, plaintiffs have been engaged in the 
real estate business in the District of Columbia, Marvland 
and Virginia, and since 1920 have been and are now en¬ 
gaged in such business as general partners trading under 
the firm name and style of “Boss & Phelps,” their prin¬ 
cipal office and place of business being now located at 1417 
K Street, N. W., in the District of Columbia. Such business 
includes* among other things, the buying and selling 
2 of real estate and of notes secured on real estate, 
loaning monev on notes secured on real estate, col- 
lecting such notes and interest thereon, managing real es¬ 
tate and collecting rents therefrom, arranging for insur¬ 
ance on real estate and collecting insurance premiums 
thereon. 


4. For many years prior to February 28, 1933, plaintiffs, 
as such partners, borrowed money, from time to time, for 
use in connection with the various branches of their said 


business, from The Commercial National Bank of Wash¬ 
ington, and, during the same period, kept money on deposit 
with said Bank to their credit in their partnership name of 
“Boss & Phelps.” 

5. On or about February 28, 1933, the Comptroller of the 
Currency, pursuant to Sections 191-200, Title 12, U. S. (’ode, 
having become satisfied that said Bank was insolvent, closed 


its doors and appointed defendant, Robert C. Baldwin, as 
Receiver thereof. Said Baldwin thereupon qualified as 
such Receiver, has acted in that capacity ever since said 
date and is now the duly qualified Receiver, having custody 
and control of all books, records, and assets of the Bank, 
with all of the rights and duties pertaining to such receiver¬ 
ship, as provided by the statute in such case made and 
provided. 
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6. When the Bank was placed in the hands of the Re¬ 
ceiver on February 28, 1933, plaintiffs had on deposit in 
said Bank to their credit as partners in the name of Boss 
& Phelps, sums aggregating $54,090.00 in six accounts la¬ 
beled as follows: 


General Account 
Sales Department 
Rent Department 
Collection Account 
Special Account 
Insurance Department 


$1,124.86 

7,663.65 

22,147.95 

14,007.65 

1,987.07 

7,158.82 

$54,090.00 


Said deposits were at all times owned, legally and equi¬ 
tably, by plaintiffs as partners and, prior to the clos- 
3 ing of the Bank, were subject to withdrawal at any 
time upon checks drawn by “Boss & Phelps” and 
signed by one of the three plaintiffs. As a matter of con¬ 
venience, for bookkeeping purposes only, said deposits were 
given the above designations and each check drawn thereon 
had printed across one end thereof the words “Sales De¬ 
partment," or a similar label, so that the amount of such 
check, when paid, would be charged by the Bank against the 
account so designated, but no other person or corporation 
had any legal or equitable interest in or claim to any of 
said deposits, or any right to draw checks thereon, and 
plaintiffs have never assigned or transferred said deposits 
to any other person or corporation. 

7. When the Bank was placed in the hands of:the Re¬ 
ceiver on February 28, 1933, plaintiffs had borrowed sums 
aggregating $118,000.00 from said Bank on notes signed bv 
all three plaintiffs and endorsed “Boss & Phelps” in the 
handwriting of one of the plaintiffs, payable to the order 
of the Bank, for short terms not exceeding three months, 
all bearing interest at the rate of 6 c /c per annum, and dated 
as follows: 
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December 5, 1932 

$11,750.00 

December 12, 1932 

13,250.00 

December 15, 1932 

7,500.00 

January 3, 1933 

47,250.00 

January 9, 1933 

7,750.00 

January 16, 1933 

500.00 

January 23, 1933 

8,250.00 

January 30, 1933 

4,500.00 

February 27, 1933 

3,750.00 

February 13, 1933 

13,500.00 

i 

$118,000.00 

Februarv 28, 1933, the 

three plaintiffs, as 


oral partners, were and still are jointly and severally liable 
on said notes and were and are indebted to said Bank in 
the principal sum of £118,000, subject to the credits here¬ 
inafter mentioned, and, to the best of plaintiffs’ knowledge 
and belief, no other person or corporation was then or is 
now liable thereon. Plaintiffs are also informed, be- 
4 lieve and therefore aver that, while some of said 
notes, prior to February 28, 1933, had been pledged 
by said Bank as collateral security to the Federal Reserve 
Bank at Richmond and to the Reconstruction Finance Cor¬ 
poration, said notes were on Februarv 28, 1933, owned bv 
said Bank; the ownership and control thereof passed, by 
operation of law, to said Receiver on February 28, 1933, 
and such Receiver still owns them. As and when said sums 
aggregating $118,000 were borrowed from the Bank, each 
sum so borrowed was placed to the credit of the partner¬ 
ship of Boss & Phelps in one or more of said six deposit 
accounts, subject to withdrawal by firm check as hereinbe¬ 
fore described. 

8. Prior to the closing of the Bank, plaintiffs had depos¬ 
ited with the Bank, as collateral security for plaintiffs’ 
indebtedness of $118,000. numerous notes secured by sec¬ 
ond trusts on real estate, and on February 28, 1933, said 
second trust notes aggregated about $189,000 in principal 
amount, were all owned by plaintiffs, as said general part¬ 
ners, and passed to the custody and control of the Receiver, 
who still holds them, subject to the credits hereinafter 
described. 
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9. Within thirty days after the closing of the Bank, 
plaintiffs made a demand upon the Receiver to set-off the 
deposits to plaintiffs’ credit aggregating $54,090,'described 
in above Paragraph 6, against plaintiffs’ indebtedness to 
the Bank in the sum of $118,000, described in above Para¬ 
graph 7, leaving a balance of only $63,910 due from plain¬ 
tiffs to the Receiver, secured by said collateral second trust 
notes aggregating $189,000, described in above Para¬ 
graph 8. 

10. In reply to said demand, the Receiver notified plain¬ 
tiffs that, as he had in his possession or expected to re¬ 
ceive from the Richmond Federal Reserve Bank notes of 


the plaintiffs upon which $13,985.93 was due, he had noted 
a credit of that amount upon plaintiffs’ total indebt- 
5 edness of $118,000 and had offset that sum, namely, 
$13,985.93, against plaintiffs’ deposit accounts, as 


follows: 


General Account 
Sales Account 
Rent Account 


$1,124.86 

7,663.65 

5,197.42 


Total $13,985.93 


but he declined to allow any further offset because all of 
the other notes signed by plaintiffs, described in Paragraph 
7. had been deposited with the Reconstruction Finance Cor¬ 
poration as collateral security for a loan theretofore made 
by said Corporation to the Bank. However, the Receiver 
thereafter notified plaintiffs that such offset had been made 
only “tentatively'* and his action in so doing had been 
rescinded. 

11. Thereafter, in response to plaintiffs’ further demands 
for said offset, the Receiver agreed to allow and did allow 
as an offset against plaintiffs’ indebtedness to the Receiver, 
the entire sum of $1,124.86 deposited in said “General Ac¬ 
count,” the entire sum of $1987.07 deposited in said “Spe¬ 
cial Account" and an adjustment of $635.00 in said “Rent 
Account " (because of four checks for $635.00 drawn against 
other hanks, which were not collected by Commercial Bank 
and were later paid by plaintiffs), thus leaving the follow¬ 
ing deposits to the credit of plaintiffs: 
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Collection Account 

$14,007.65 

Rent Department $22,147.95 


Less above 


adjustment 635.00 

21,512.95 

Insurance Department 

7,158.82 

Sales Department 

7,663.65 


$50,343.07 


12. Under date of September 26, 1933, the Receiver de¬ 
clared a dividend of 20% payable to all depositors and un¬ 
der date of November 13, 1933, declared an additional divi¬ 
dend of 30%. On January 31, 1934, plaintiffs filed a proof 

of claim to above deposit of $50,343.07, informing 
6 the Receiver, in writing, that such proof was filed 

without prejudice to plaintiffs’ claim that they were 
entitled to have the entire amount of their deposits set off 
against their total indebtedness to the Receiver. There¬ 
upon, under date of February 11, 1934, the Receiver issued 
checks aggregating $25,171.51, representing the two divi¬ 
dends above mentioned, being 50% of $50,343.07, and cred¬ 
ited the amount of said dividends upon plaintiffs' debt to 
the Receiver, thus reducing the amount on deposit to $25,- 
171.51. Later, because of an endorsement alleged to have 
been forged on a check for $60, said sum was deducted 
from said deposit, and the Receiver admits that his books 
now show the total amount to the credit of plaintiffs’ de¬ 
posit accounts to be S25J11.51. 

13. In the meantime, the second trust notes aggregating 
about $1S9,000 in principal amount, which were deposited 
with the Bank as collateral security for plaintiffs’ indebted¬ 
ness of $118,000, were payable in monthly instalments un¬ 
der agreements whereby plaintiffs were to pay interest on 
certain first trust notes and apply the balance of each 
monthly instalment first to the payment of interest due on 
the second trust note and the remainder to a curtail on the 
second trust note. For some time the Receiver made these 
collections, but later found it more convenient to have plain¬ 
tiffs do so. As plaintiffs owned and still own said second 
trust notes, plaintiffs were entitled to have all amounts 
paid thereon, on account of interest and curtails of prin- 
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cipal, applied in reduction of plaintiffs’ debt to the Re¬ 
ceiver and the Receiver has applied such payments in re¬ 
duction of the principal of said debt. As a result of these 
payments and credits, the Receiver recently informed plain¬ 
tiffs that the face value of the second trust notes held bv 

! * 

him as collateral had been reduced, as of February 11, 1936, 
from about $189,000 to $123,382.74, and, including 
7 the credit described in above Paragraph 12, the 
principal of plaintiffs’ debt to the Receiver has been 
reduced from $118,000 to $26,901.67, but the Receiver claims 
that interest in the sum of $8,370.32 has accrued on said 
debt, making a total of $35,271.99 due from plaintiffs to the 
Receiver as of February 11, 1936. 

14. Plaintiffs, however, are advised by counsel* believe 
and therefore charge, as they have always claimed, that 
the entire amount of their deposits aggregating $54,090.00, 
described in above Paragraph 6, should have been and 
should now be set-off against plaintiffs’ indebtedness of 
$118,000 as of February 28, 1933, when the Bank was placed 
in the hands of the Receiver. Said debts are mutual and 
of the same quality. If such set-off should be allowed, the 
principal due from plaintiffs to defendants would be re¬ 
duced from $26,901.67 to less than $2,000 and the accrued 
interest would be reduced from $8,370.32 to less than $3,000. 

15. The Receiver has control of said second trust notes 
and if payments thereon to the Receiver as above described, 
should be stopped, the Receiver would be in a position to 
acquire absolute title thereto and to cause the institution 
of numerous foreclosure proceedings, which would result in 
irreparable damage and loss to plaintiffs, who now own 
said notes. If plaintiffs should wait until after February 
28, 1936, for the Receiver to sue plaintiffs at law to recover 
the balance alleged to be due from them, their right to plead 
said set-off might be held to be barred bv the three vear 
statute of limitations in force in this District. Plaintiffs 
are, therefore, advised by counsel, believe and aver that 
they have no plain, adequate and complete remedy at law. 

WHEREFORE, in consideration of the premises, plain¬ 
tiffs pray: 

1. That the process of this Court be issued against 
the defendant requiring him to answer the exigencies 
of this bill; 
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2. That a judgment be entered herein under Section 
274 (d) of the Judicial Code, as amended, declaring that 
plaintiffs are entitled to have the entire amount of their 
deposits, $54,090.00, set-off against their indebtedness to the 
defendant as of February 28,1932; 

3. That the defendant be temporarily restrained and per¬ 
manently enjoined from attempting to collect from or 
suing plaintiffs, at law or in equity, for more than the bal¬ 
ance hereinbefore admitted to be due after allowing said 
set-off of $54,090.00 as of February 28, 1933; 

4. That a mandatory injunction be entered herein requir¬ 
ing the defendant to return to plaintiffs said second trust 
notes, now held bv the defendant as collateral security, as 
and when said balance, hereinbefore admitted to be due 
after allowance of said set-off, shall have been paid to the 
defendant; 

5. That a rule be issued herein requiring the defendant to 
show cause, if anv he has, whv he should not be temporarily 
restrained and permanently enjoined in the manner above 
prayed, and to show cause why he should not bo required to 
return said second trust notes to plaintiffs, as above prayed; 

6. And for such other and further relief as the Court mav 
deem proper. 

HARRY K. BOSS 
H. GLEXX PHELPS 
BEX T. WEBSTER 
Co-partners tradinq as 
BOSS & PHELPS 

District of Columbia, .<?,<?; 


I do solemnly swear that I have read the foregoing bill of 
complaint by me subscribed and I know the contents there¬ 
of; that the facts therein stated of my personal knowledge 
are true and those stated upon information and be- 
9 lief, I believe to be true. 

H. GLEXX PHELPS 


Subscribed and sworn to before me this 17th day of Feb¬ 
ruary, 1936. 

RUTH L. XEWMAX 

(Seal) Notary Public I). C. 

McKEXXEY, FLAXXERY & CRAIGHILL 
bv G. B. CRAIGHILL 
Attorneys for Plaintiffs. 
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Rule to Show Cause. 
Filed February IS 1936 


Upon consideration of the bill of complaint filed by the 
plaintiffs in the above entitled cause, it is by the Court this 
18th day of February, 1936, 

ORDERED that ‘the defendant, ROBERT C. BALD- 
A\ IX, Receiver, show cause, if any he has, on or before 
March 16th, 1936, why a mandatory injunction should not 
be issued against the defendant requiring him to allow a 
set-off of plaintiffs’ deposits in the sum of $54,090 as of 
February 28, 1933, against plaintiffs’ indebtedness to the 
defendant: why he should not be restrained and enjoined 
from attempting to collect from plaintiffs more than the 
amount admitted by them in said bill to be due defendant, 
after allowing such set-off, and why he should not be re- 
quired to return plaintiffs’ collateral to plaintiffs, as prayed 
in said bill, provided a copy of this rule shall have been 
served upon the defendant on or before February 28, 1936. 

JESSE C ADKINS 

Justice. 
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Ma rsh a l 's R et u ni 


Served a copy of the above rule on the above named ROB¬ 
ERT 0 BALDWIN Receiver &c 2-18-36 Personally JOHN 
B. COLPOYS, U. S. Marshal in and for the Dist. of Colum¬ 
bia By II C ALLEN Deputy U. S. Marshal K 


Answer to Bill of Complaint and Rule to Show Cause 

Filed April 4-1936 


* 


Now comes the defendant, Robert 0. Baldwin, receiver 
of the Commercial National Bank of Washington, and in 
answer to the bill of complaint filed herein and the rule to 
show cause issued thereon by this Honorable Court on the 
18th day of February, 1936, respectfully shows as follows: 

1, 2, 3, 4 and 5. This defendant admits the averments of 
fact set forth in paragraphs one, two, three, four and five 
of said bill of complaint. 
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6. This defendant admits that on February 28, 1933, the 
day he took charge of said bank as receiver, there was on 
deposit in said bank in the name of Boss & Phelps sums ag¬ 
gregating $54,090, in six accounts as set forth in said bill 


of complaint, namely: 

General Account .$1,124.86 

Sales Department . 7,663.65 

Kent Department .22,147.95 

Collection Account .14,007.65 

Special Account . 1,987.07 

Insurance Department. 7,158.82 


$54,090.00 


11 
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but defendant denies that said accounts, except the said 
General Account" amounting to $1,124.86, and the said 
Special Account", amounting to $1,987.07, were at all 
times owned legally and equitably by plaintiffs and that no 
other person or corporation had any legal or equitable in¬ 
terest therein or claim thereto, but on the contrary defen¬ 
dant is informed and believes and therefore avers 
11 that at the date of the insolvency and suspension of 
said bank the said deposits, other than the said Gen¬ 
eral Account and Special Account, were made up of funds 
collected or received by plaintiffs as agents for their vari¬ 
ous customers, who were the beneficial owners of said funds 
comprising said accounts and said funds were held in trust 
by the plaintiffs, as is more fully showed hereinafter. 

Defendant further admits that no other person than 
plaintiffs had any right to draw checks on said deposits, but 
denies that no other person had any legal or equitable in¬ 
terest in or claim to the said deposits. 

7. Defendant admits that on February 28, 1933, the date 
of suspension of said bank, plaintiffs had borrowed sums 
aggregating $11S,0(X) from said bank on notes signed by all 
three plaintiffs and endorsed “ Boss & Phelps" in the hand- 
wriring of one of the plaintiffs, payable to the order of the 
bank, for short terms not exceeding three months, all bear¬ 
ing interest at the rate of six per cent per annum and dated 
as set forth in said paragraph seven of the bill of complaint. 

Defendant further admits that as of February 28, 1933, 
the three plaintiffs as general partners were and still are 
jointly and severally liable on said notes and were and are 








HARRY K. BOSS, EX AL. VS. ROBERT C. BALDWIN. 


11 


indebted to said bank in the principal sum of $118,000, sub¬ 
ject to various credits set forth in said bill of complaint. 

Defendant further admits that on February 28, 1933, the 
said notes were owned by said bank and that the ownership 
and control thereof passed by operation of law to defendant, 
who is now the lawful owner and holder thereof. 

Further answering: said paragraph seven of said bill of 
complaint, this defendant denies that when said sums aggre¬ 
gating $118,000 were borrowed from said bank, each sum so 
borrowed was placed to the credit of Boss & Phelps 
12 in one or more of said six deposit accounts, but on 
the contrary avers that it was put in only one ac¬ 
count, and avers the fact to be that each sum so borrowed 
was placed to the credit of the plaintiffs’ General Account, 
designated on the books of the bank as “Boss & Phelps Gen¬ 
eral Account". 


8. Defendant admits the averments of paragraph eight 
that prior to the closing of the bank plaintiffs had deposited 
with the bank as collateral security for plaintiffs’ indebted¬ 
ness of $118,000, numerous notes secured by second deeds 
of trust on real estate and avers that on February 28, 1933, 
said second trust notes, aggregating the sum of $190,089.40 
in principal amount, and to the best of defendant’s knowl¬ 
edge and belief were all owned by said plaintiffs as said 
general partners and passed to the custody and control of 
the defendant as receiver, who still holds them, subject to 
various credits hereinafter described. 

9 and 10. In answer to paragraphs nine and ten of the 
bill of complaint defendant admits that within thirty days 
after the closing of the bank plaintiffs made a demand 
upon the receiver to set off the deposits to plaintiffs’ credit 
aggregating $54,090, as set forth in paragraph six of the 
bill of complaint, against plaintiffs’ indebtedness to the 
bank in the sum of $118,000 described in paragraph seven 
of said bill of complaint, and in reply to said demand this 
defendant notified plaintiffs that he expected to receive 
from the Richmond Federal Reserve Bank notes of the 
plaintiffs upon which $14,000.00 was due and that he was 
willing to credit that amount upon plaintiffs’ total in¬ 
debtedness of $118,000 and would offset that sum, namely, 
$14,000.00, against plaintiffs’ deposit accounts, subject to 
the approval of the Comptroller of the Currency of the 
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United States,! but upon submitting said matter to the 
Comptroller of the Currency said Comptroller refused to 
approve the said credit and this defendant was therefore 
obliged to notify plaintiffs that by order of the said 
Comptroller of the Currency the tentative offset 

13 would have to be rejected. 

11 and 12. Defendant admits the averments con¬ 
tained in paragraphs eleven and twelve of said bill of 
complaint. 

13. In answer to paragraph thirteen of said bill, defen¬ 
dant admits the averments of fact contained therein, ex¬ 
cept that this defendant also applied the payments collected 
on said notes described in said paragraph thirteen of said 
bill of complaint in payment of interest as well as principal 
on said indebtedness of $118,000. 

14. In answer to paragraph fourteen, defendant states 
that he is advised by counsel that he is not called upon to 
answer the conclusions of law set forth in said paragraph, 
but nevertheless he denies the conclusions of said plain¬ 
tiffs that the entire amount of their deposits, aggregating 
the sum of $54,090, described in paragraph six of the bill 
of complaint, should have been and should now be set off 
against the plaintiffs’ indebtedness of $118,000 as of Feb¬ 
ruary 28, 1933, when the bank was placed in the hands of a 
receiver' and defendant further denies that said debts are 
mutual and of the same quality. 

15. Defendant is advised that he is not compelled to an¬ 
swer the conclusions of fact and law set forth in said para¬ 
graph fifteen of the bill of complaint. 

Further answering said bill, defendant avers upon infor¬ 
mation and belief that the plaintiffs are real estate brokers 
engaged in business in the District of Columbia, among 
whom the practice of collecting rents, insurance premiums 
and similar accounts on behalf of their customers has been 
long established and is well known to the defendant herein. 
Such items are frequently collected at various times during 
the course of a given month and the practice is to remit to 
the client the proceeds of such collection, after de- 

14 ducting the commissions thereon. That the relation¬ 
ship between such real estate brokers and their 

clients is that of principal and agent and is of a fiduciary 
nature. That as this defendant has been advised that the 
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beneficial ownership of the said deposits of plaintiffs 
marked Sales Department, Rent Department, Collection 
Department and Insurance Department, is vested in 
various parties other than the plaintiffs, he is advised by 
counsel that he cannot, without running the risk of being 
held liable to such third person or persons, treat the said 
deposits as though they were the exclusive property of 
the plaintiffs and set off such trust or quasi trust deposit 
against plaintiffs' indebtedness to the bank. 

That defendant lias been advised by the plaintiffs that 
since the date of the suspension of said bank and the ap¬ 
pointment of this defendant as receiver, said plaintiffs 
have reimbursed their customers for the moneys deposited 
in said enumerated accounts, and that the entire amount 
of said funds comprising said accounts now belongs to the 
plaintiffs and that no other person or corporation now has 
any interest in said deposits and defendant has therefore 
credited the indebtedness of said plaintiffs to him as re¬ 
ceiver aforesaid, with the dividends declared bv this de- 
fondant as receiver, on their said deposits, and after cred¬ 
iting said dividends to the indebtedness of the plaintiffs 
there is now justly due and owing from the plaintiffs to the 
defendant on their promissory notes as set forth in para¬ 
graph 7 of the bill of complaint the sum of $19059.61 and 
interest, for which the defendant holds collateral security, 
represented by deed of trust notes in the sum of $121,- 
724.53. 

WHEREFORE, having fully answered, defendant prays 
that the bill of complaint be dismissed and the rule to show 
cause issued thereon be vacated. 

ROBERT C. BALDWIN 
Defend ant 


15 SIIERLKY, FAUST & WILSON 


Bv Charles F \\ ilson 
Attorneys for Defendant. 

District ok Columbia, ss: 

Robert C. Baldwin, being first duly sworn, on oath de¬ 
poses and says that he has read the foregoing answer to 
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accounts, and the fact that monies might have been trans¬ 
ferred from one to another or used for the benefit of Boss 
& Phelps does not change the character of these accounts. 
The bill of complaint should be dismissed with Costs. 

BAILEY 

J. 


Finding of Facts 
Filed June 2”) 1936 


This cause having come on for final hearing on May 4, 
1936, upon the pleadings and evidence, the Court finds that 
the following facts have been duly established and proved 
herein: 

1. Plaintiffs, Harry K. Boss, H. Glenn Phelps and 

Ben T. Webster, general partners trading as “Boss 
18 & Phelps," have been engaged in the real estate 

business for many years, having their principal of¬ 
fice in the District of Columbia, such business including the 
buving and selling of real estate and of notes secured on 
real estate, loaning monev on notes secured on real estate, 
collecting such notes and interest thereon, managing real 
estate and collecting rents therefrom, arranging for insur¬ 
ance on real estate and collecting insurance premiums 
thereon. 

2. For many years prior to February 28, 1933, plaintiffs, 
as such partners, borrowed money, from time to time, for 
use in connection with the various branches of their said 
business, from The Commercial National Bank of Wash¬ 
ington, and, during the same period, kept money on de¬ 
posit with said Bank to their credit in their partnership 
name of “Boss & Phelps." 

3. On February 28, 1933, the Comptroller of the Cur¬ 
rency, pursuant to Sections 191-200, Title 12, C. S. (’ode, 
having become satisfied that said Bank was insolvent, 
closed its doors and appointed defendant, Robert C. Bald¬ 
win, as Receiver thereof. Said Baldwin thereupon qual¬ 
ified as such Receiver and has acted in that capacity ever 
since said date, having custody and control of all books, 
records and assets of the Bank, with all of the rights and 
duties pertaining to such receivership, as provided by 
statute. 
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4. When the Bank was placed in the hands of the Re¬ 
ceiver on February 28, 1933, plaintiff had on deposit in 
said Bank to their credit as partners in the name of Boss 
& Phelps, sums aggregating $54,090 in six accounts labeled 
as follows: 


General Account 

$1,124.86 

Sales Department 

7,663.65 

Rent Department 

22,147.95 

Collection Account 

14,007.65 

Special Account 

1,987.07 

Insurance Department 

7,158.82 


$54,090.00 

Prior to the closing of the Bank, said deposits were 
19 subject to withdrawal at any time upon checks drawn 
by “Boss & Phelps’’ and signed by one of the three 
partners, but no other person had any right to draw checks 
thereon. Each check drawn by Boss & Phelps had printed 
across one end thereof the words “Sales Department,” or 
a similar label, so that the amount of such check, when paid, 
would be charged by the Bank against the account so desig¬ 
nated. 

5. When the bank was placed in the hands of the Receiver 
on February 28, 1933, plaintiffs had borrowed sums aggre¬ 
gating $118,000 from said Bank on notes signed by all 
three partners and endorsed “Boss & Phelps” in the hand¬ 
writing of one of the plaintiffs, payable to the order of the 
Bank, for short terms not exceeding three months, all bear¬ 
ing interest at 6% per annum, and dated as follows: 


December 5, 1932 

$11,750 

December 12, 1932 

13,250 

December 15, 1932 

7,500 

January 3, 1933 

47,250 

January 9, 1933 

7,750 

January 16, 1933 

500 

January 23, 1933 

8,250 

January 30, 1933 

4,500 

February 27, 1933 

3,750 

February 13, 1933 

13,500 


$118,000 
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As of February 28, 1933, the three plaintiffs, as such gen¬ 
eral partners, were jointly and severally liable on said 
notes and were indebted to said Bank in the principal sum 
of $118,000 and no other person or corporation was liable 
for said indebtedness. Each sum so borrowed from the 
Bank was placed to the credit of Boss & Phelps in said 
general account. 

6. Prior to the closing of the Bank, plaintiffs had depos¬ 
ited with the Bank, as collateral security for plaintiffs’ in¬ 
debtedness of $118,000, numerous notes secured by second 
trusts on real estate, and on February 28, 1933, said sec¬ 
ond trust notes aggregated about $189,000 in prin- 

20 cipal amount, were all owned by plaintiffs, as said 
general partners, and passed to the custody and con¬ 
trol of the Receiver, who still holds them, subject to the 
credits hereinafter described. 

7. In connection with the borrowing of said sums from 
said Bank, under date of July G, 1931, plaintiffs signed and 
delivered to the Bank a collateral loan agreement, under 
the terms of which plaintiffs agreed that, in consideration 
of the loans, discounts and financial accommodations there¬ 


tofore given or which might thereafter be given bv the Bank 
to plaintiffs, plaintiffs deposited with the Bank as collateral 
to secure payment of such loans “all notes now or hereafter 
deposited with The Commercial National Bank for credit 
of our account,” giving the Bank, in event of default in 
the payment of said loans, the right to sell such collateral 
and apply the proceeds to the payment of said loans, and 
said collateral agreement further provided: 

‘ ‘The undersigned, (Boss & Phelps), hereby authorizes 
and empowers The Commercial National Bank, of 'Wash¬ 
ington, D. C., its successors or assigns, at their option, to, 
at any time, appropriate and apply to payment of above 
referred to direct or contingent obligations or liabilities of 
undersigned, whether now existing or hereafter arising, 
any and all moneys, now or hereafter, in hands of said 
holder, on deposit or otherwise to credit of, or belonging 
to, undersigned, whether the said obligations and liabil¬ 
ities are due or not due." 


8. Within thirty days after the closing of the Bank, plain¬ 
tiffs made a demand upon the Receiver to set-off the de¬ 
posits to plaintiffs’ credit aggregating $54,090, described in 
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above Paragraph 4, against plaintiffs’ indebtedness to the 
Bank in the sum of $118,000, described in above Paragraph 
5, leaving a balance of only $63,910 due from plaintiffs to 
the Receiver, secured by said collateral second trust notes, 
described in above Paragraph 6. 

9. In reply to said demand, the Receiver notified 
21 plaintiffs that he expected to receive from the Rich¬ 
mond Federal Reserve Bank notes of the plaintiffs 
upon which about $14,000 was due and he was: willing to 
credit that amount upon plaintiffs’ total indebtedness of 
$118,000 and would offset that sum, namely $14,000 against 
plaintiffs' deposit accounts, subject to the approval of the 
Comptroller of the Currency, but thereafter the Comp¬ 
troller refused to approve said credit and defendant noti¬ 
fied plaintiffs that the tentative offer would be rejected. 

10. Thereafter, in response to plaintiffs’ further de¬ 
mands for said offset, the Receiver agreed to allow and 
did allow as an offset against plaintiffs’ indebtedness to 
the Receiver, the entire sum of $1,124.86 deposited in said 
“General Account,’’ the entire sum of $1,987.07 deposited 
in said “Special Account” and an adjustment of $635 in 
said “Rent Account” (because of four checks for $635 
drawn against other banks, which were not collected by 
Commercial Bank and were later paid by plaintiffs), thus 
leaving the following deposits to the credit of plaintiffs: 

Collection Account $14,007.65 

Rent Department $22,147.95 

Less adjustment 635.00 21,512.95 


Insurance Department 
Sales Department 


7,158.82 

7,663.65 


$50,343.07 

11. Under date of September 26, 1933, the Receiver de¬ 
clared a dividend of 2 0 r / ( payable to all depositors: and un¬ 
der date of November 13, 1933, declared an additional divi¬ 
dend of 30%. On January 31, 1934, plaintiffs filed a proof 
of claim to above deposit of $50,343.07, informing the Re¬ 
ceiver, in writing, that such proof was filed without preju¬ 
dice to plaintiffs’ claim that they were entitled to have the 
entire amount of their deposits set off against their total 
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indebtedness to the Receiver. Thereupon, under date of 
February 11, 1934, the Receiver issued checks aggre- 

22 gating* $23,171.51, representing the two dividends 
above mentioned, being 50^ of $50,343.07. and cred¬ 
ited the amount of said dividends upon plaintiffs' debt to 
the Receiver, thus reducing the amount on deposit to $25,- 
171.56*, the Receiver testifying that he had been advised by 
plaintiffs that they had then paid all of their creditors in 
full, after the suspension of the Bank. Soon after the fil¬ 
ing of this suit, February 18, 1936, an additional dividend 
of 10 f /f , being $5,034.29 on amount stated in above Para¬ 
graph 10, was declared by the Receiver, leaving a present 
balance of $20J37.27 to credit of plaintiffs’ deposit ac¬ 
counts. 

12. In the meantime, the second trust notes aggregating 
$189,000 in principal amount, which were deposited with 
the Bank as collateral security for plaintiffs’ indebtedness 
of $118,000 were payable in monthly instalments under 
agreements whereby plaintiffs were to pay interest on cer¬ 
tain first trust notes and apply the balance of each monthly 
instalment first to the payment of interest due on the second 
trust note and the remainder to a curtail on the second trust 
note. For some time the Receiver made these collections, 
but later found it more convenient to have plaintiffs do so. 
As plaintiffs owned and still own said second trust notes, 
plaintiffs were entitled to have all amounts paid thereon, 
on account of interest and curtails of principal, applied in 
reduction of plaintiffs' debt to the Receiver and the Re¬ 
ceiver has applied such payments in reduction of the prin¬ 
cipal and interest due on said debt, so that as of May 1, 
1936, there was a balance of only $18,601.06 due on account 
of principal, and $8,672.29 due on account of interest, a to¬ 
tal of $27,233.35 due on the original debt of $118,000, (with¬ 
out irivimr anv credit for the offset claimed as of Febru- 
ary 28, 1933, it appearing that if such off-set had been al¬ 
lowed as of said date, there would have been no bal- 

23 ance due from plaint iff- to defendant at the time of 
the hearing). 

13. From 1920 until February 28, 1933, when plaintiffs 
borrowed money from the Bank upon their notes, such 
money was deposited to the credit of plaintiffs’ “General 
Account'’ and when any of the other departments needed 
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money, sums were transferred by plaintiffs from the Gen¬ 
eral Account to the account of such department. The funds 
of the different departments were constantly intermingled 
by plaintiffs and in twenty-eight instances in 1923 and 1924, 
notes of plaintiffs held by the Bank were paid with funds of 
the Sales Department and the Sales Department account 
was thereafter replenished from the General Account. 

14. Insurance Depart went. Plaintiffs had business rela¬ 
tions with six or seven fire insurance companies and, as 
each policy was written, a report thereof was sent to the 
Company and at the end of each month, a check was sent 
to the company for the total net premiums, whether or not 
such premiums had been collected from the policyholders, 
although the companies gave plaintiffs a credit of sixty 
davs from the time each poliev was written, within which 
to pay the net premium to the Company. If plaintiffs were 
unable to collect the premium from the policy-holder, plain¬ 
tiffs had to stand the loss. When insurance was cancelled 


plaintiffs received credit from the companies for the return 
premium. This Insurance Department account was opened 
in 1923 with $1000 of plaintiffs’ own money and gradually 
built itself up to where it was self supporting and carried 
itself, as a considerable part of the account was represented 
by commissions which belonged to plaintiffs. None of the 
insurance companies ever claimed any interest in any spe¬ 
cific* account of plaintiffs. 

15. Rent Department. In the Rent Department account, 
plaintiffs deposited rents collected from tenants of prop¬ 
erties belonging to various landlords and also from 
24 tenants of properties belonging to plaintiffs. Plain¬ 
tiffs paid out of this account for repairs and operat¬ 
ing expenses of properties, keeping their own commissions 
in the account. In many instances, plaintiffs advanced 
money out of this account for taxes on property of various 
landlords when the amounts to the credit of such landlords 


were not adequate and the landlords were then indebted to 
plaintiffs on account thereof. Xo landlord ever claimed 
that he had any interest in any particular bank account of 
plaintiffs. ; 

16. Collection Department. In the Collection Department 
account, plaintiffs deposited interest collected monthly on 
first trust notes belonging to others and, from that account, 
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paid such interest semi-annually to*the owners of the notes, 

whether or not such interest had been collected from the 

parties liable on such notes. Prior to February 28, 1933, 

plaintiffs had advanced thousands of dollars to noteholders 

in that way and as of February' 28, 1933, plaintiffs had 

paid out of this Collection Department account to clients 

more monev than thev had collected for clients. Xo cus- 
♦ • 

tomers of this Department ever claimed any specific funds 
deposited to plaintiffs’ credit in said Bank. 

17. Sales Department. In the Sales Department account, 
plaintiffs deposited deposits received from purchasers of 
real estate and settlements were made when the sales were 
completed. When the purchaser paid the balance, that 
went into this account and plaintiffs disbursed to the seller, 
reserving their commission which remained in the account. 
Usually some part of the commission was paid out of this 
account to the salesman who made the sale. As of the date 
when the Bank closed, February 28, 1933, the receipts in 
that account were less than the amounts paid therefrom to 
clients. Xo customer of this Department ever claimed 
any specific fund on deposit in said Bank to the 
25 credit of plaintiffs. 

18. Prior to the suspension of the Bank, plaintiffs 
never informed anv officer of the Bank that anv of the 
money on deposit belonged to anybody besides plaintiffs. 

19. After the closing of the Bank and prior to the hearing 
on May 4, 1936, plaintiffs had paid in full all of their cus¬ 
tomers to whom thev were indebted on February 28, 1933. 

Conclusion of Laic 


Plaintiffs' accounts designated as Sales Department, 
Rent Department, Collection Account and Insurance De¬ 
partment, on deposit in the Commercial National Bank, 
aggregating $50,343.07, when the Bank was placed in the 
hands of the Receiver on February 28, 1933, were trust ac¬ 
counts and plaintiffs are not entitled to have such deposits 
set-off againsi plaintiffs’ indebtedness to said Bank. 

Plaintiffs’ bill of complaint should, therefore, be dis¬ 
missed, with costs. 

JEXXIXGS BAILEY 
Justice. 
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Plaintiffs except to the foregoing conclusion of law on the 
ground that upon the undisputed facts, said deposits ag¬ 
gregating $50,343.07 were not trust accounts, but belonged 
to plaintiffs in their own right and they are entitled to have 
such deposits set-off against their indebtedness to the Bank 
as of February 28, 1933. 

McKENNEY, FLANNERY & CRAIGHILL 

Bv G. B. Craighill 
Attorneys for Plaintiffs. 


26 Final Decree 

Filed June 25 1936 

********* 

This cause having come on for final hearing upon the 
pleadings and evidence, upon consideration thereof, it is by 
the Court this 25th day of June, 1936, 

ADJUDGED, ORDERED and DECREED that the 
plaintiffs’ bill of complaint be and it is hereby dismissed, 
with costs. 

JENNINGS BAILEY 
Justice. 

From the foregoing decree, plaintiffs have noted an ap¬ 
peal in open Court to the United States Court of Appeals 
for the District of Columbia and the penalty of the bond for 
costs on appeal is hereby fixed at $100, or a deposit of $50 
in lieu thereof, this 25th day of June, 1936. 

JENNINGS BAILEY 
Justice. 

Memorandum 

June 25 - 1936. 

Cash deposit of $50. in lieu of bond on appeal. 

Assignment of Errors. 

Filed June 25 1936 

* * * * * * * * * 

The plaintiffs hereby assign the following errors com¬ 
mitted bv the Trial Court: 
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1. The Court erred in dismissing plaintiffs' bill; 

2. The Court erred in holding that the funds on deposit 
in the Commercial National Hank to the credit of plain¬ 
tiffs in their Collection Account, Sales Department, Rent 
Department and Insurance Department accounts on Feb¬ 
ruary 28, 1933, when said Bank was declared insolvent and 
placed in the hands of defendant Receiver, were trust ac¬ 
counts ; 

3. The Court erred in refusing to enter a judg- 
27 ment declaring that the plaintiffs were entitled to the 
set-off claimed in the bill as of February 28, 1933: 

4. The Court erred in refusing to enjoin the defendant 
from attempting to collect and from suing plaintiffs for 
more than the balance admitted to be due after allowing 
the set-off’ claimed as of February 28, 1933; 

f). The Court erred in refusing to order the defendant to 
return to plaintiffs the second trust notes held by defen¬ 
dant as collateral for plaintiffs' indebtedness, it appear¬ 
ing from the evidence that such indebtedness had been fullv 
paid if such set-off had been allowed as of February 28, 
1933. 

McKKXXEY, FLANNERY £ CRAIGHILL 

Bv G. B. Craighill 
Attorneys for Plaintiffs. 

Service of a copy of the foregoing Assignment of Errors 
is acknowledged this 25th dav of June, 1936. 

SHERLEY, FAUST & WILSON 
by Charles F. Wilson 
Attorneys for Defendant. 


District Court of the United States for the District of 

Columbia 

Friday, June 26, 1936 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

********* 

Come now the parties hereto by their respective at¬ 
torneys of record, and thereupon, the plaintiffs by their at¬ 
torneys present to the Court their Statement of Evidence 
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taken at the trial of this cause, and pray that the same be 
signed and made of record, nunc pro tunc, which is hereby 
accordingly done. 


JENNINGS BAILEY, Justice. 
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Designation of Record 
Filed June 25 1936 


The (Jerk of the Court is requested, in the preparation 
of the record on appeal in the above entitled cause, to in¬ 
clude therein the following: 

1. Bill of complaint filed by plaintiffs; 

2. Rule to show cause issued February 18, 1936; 

3. Defendant's answer to bill and to rule; 

4. Plaintiffs' reply to defendant's answer; 

5. Memorandum of hearing before Mr. Justice Bailey 
on May 4th, 1936; 

6. Memorandum opinion filed by Mr. Justice Bailey on 
June 9, 1936; 

7. Court’s finding of facts and conclusion of law, with 
plaintiffs* exception to said conclusion; 

8. Final decree dated June 25, 1936; 

9. Memorandum-Notation of appeal and order fixing 
bond on appeal; 

10. Memorandum of deposit of $50 in lieu of bond on 
appeal; 

11. Statement of evidence; 

12. Assignment of Errors; 

13. This designation. 

McKENNEY, FLANNERY & CRAIGHILL 

by G. B. Craighill 
Attorneys for Plaintiffs. 

Service of a copy of the foregoing designation of record 
is acknowledged this 25th day of June, 1936. 

SHERLEY, FAUST & WILSON 
bv Charles F. Wilson 

i' 

Attorneys for Defendant. 
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29 District Court of the United States for the District 

of Columbia 

United States of America, 

District of Columbia , ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 28, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 60703 in 
Equity, wherein Ilarry K. Boss, et al., co-partners trading 
as Boss & Phelps, are Plaintiffs and Robert C. Baldwin, 
Receiver, The Commercial National Bank of Washington, 
is Defendant, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 

name and affix the seal of said Court, at the Citv of Wash- 

• • * 

ington, in said District, this 23rd day of September, 1936. 

C E STEWART. 

(Seal) Clerk. 

30 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Sep 30 1936 Moncure 

Burke Clerk 

District Court of the United States for the District 

of Columbia 


Harry K. Boss. H. Glenn Phelps. Ben T. Webster, co¬ 
partners trading as Boss & Phelps, Plaintiffs, 

vs. 

Robert C. Baldwin, Receiver, The Commercial National 
Bank of Washington, Defendant. 

Equity No. 60,703 

To —-- 

Messrs. Sherley, Faust & Wilson, 

Attorneys for Defendant, 

730 15th Street N. W, 

Washington, D. C. 

Gentlemen: 

We hand you herewith a copy of the proposed statement 
of evidence in the above case, which we will submit to the 


HARRY K. BOSS, ET AL. VS. ROBERT C. BALDWIN. 


27 


Court, (Mr. Justice Bailey, if available) for settlement 
on approval on August 4th, 193G, unless we agree upon 
some earlier date. 

McKENNEY, FLANNERY & CRAIGHILL 

bv G. B. Craighill 
Attorneys for Plaintiff's. 

Service of a copy of the foregoing notice and proposed 
statement of evidence is acknowledged this 25th day of 
June, 1936. 

SHERLEY, FAUST & WILSON 
bv Charles F. Wilson 
Attorneys for Defendant. 

31 In the Supreme Court of the District of Columbia 

Equity No. 60,703 

Harry K. Boss. II. Glenn Phelimis, and Ben T. 
co-partners trading as Boss & Phelps, Plain i 

vs. 


Webster, 
tiffs, 


Robert C. Baldwin, Receiver, The Commercial National 
Bank of Washington, Defendant. 


daintiffs, 
ate busi- 


Statement of Evidence 

At the hearing of the above entitled cause beginning on 
Monday, May 4, 1936, before Mr. Justice Jennings Bailey, 
the following proceedings were had and the following evi¬ 
dence was offered and given: 

H. Glenn Phelps, called as a witness for the } 
testified that he had been engaged in the real est 
ness for thirty-five years; that he was a member of the 
firm of Boss & Phelps, consisting of Harry K. Boss, Ben 
T. Webster and H. Glenn Phelps, the plaintiffs herein, and 
there were no other partners; that they formed a corpo¬ 
ration in 1907, but it was dissolved in 1920, when the part¬ 
nership was formed; that plaintiffs had been doing busi¬ 
ness with the Commercial National Bank since they started 
in business in 1907; that they borrowed money from the 
Bank for the conduct of their business, usually putting up 
collateral as securitv for the monev borrowed on short 




28 


HARRY K. BOSS, ET AL. VS. ROBERT C. BALDWIN. 


term notes, which were signed by the three members of 
the firm and endorsed in the firm name; that he identified a 
note, which was offered and received in evidence marked 
Plaintiffs' Exhibit No. 1. dated January 23, 1933, signed 
bv the three members of the firm and endorsed 
32 “Boss Phelps" in witness' handwriting, for 
$8,250 payable ninety days after date to the order of 
The Commercial National Bank, bearing interest at 6 f /c per 
annum, and that note was typical of the notes, aggregating 
$118,000, which plaintiff had in the Bank on February 28, 
1933, as shown in the pleadings. 

Said witness thereupon identified and there was offered 
and received in evidence, marked Plaintiffs’ Exhibit No. 2, 
a collateral loan agreement, dated July 6, 1931, which was 
signed by plaintiffs at the request of the Bank giving the 
Bank authority to apply any money which plaintiffs had 
on deposit in the Bank to the payment of any indebtedness 
owing by plaintiffs to the Bank. Said agreement, which was 
signed “Boss & Phelps by H. Glenn Phelps" provided; 

“the undersigned, in consideration of certain loans, dis¬ 
counts, and other financial accommodations heretofore 
given or that mav be hereafter given to undersigned bv 
THE COMMERCIAL NATIONAL BANK, of Washing¬ 
ton, I). C., and for value received, has deposited with THE 
COMMERCIAL NATIONAL BANK, as collateral to se¬ 
cure the full and prompt payment of said loans, discounts 
and other financial accommodations, the following collat¬ 
eral, which the undersigned has the right to pledge, hy¬ 
pothecate, transfer, sell or use, to*wit: All notes now or 
hereafter deposited with The Commercial Bank for credit 
of our account." 


>»•*•** 

“The undersigned hereby authorizes and empowers 
THE COMMERCIAL NATIONAL BANK, of Washing¬ 
ton, D. (’., its successors or assigns, at their option, to, at 
any time, appropriate and apply to payment of above re¬ 
ferred to direct or contingent obligations or liabilities of 
undersigned, whether now existing or hereafter arising, 
anv and all monevs, now or hereafter, in hands of said 
holder, on deposit or otherwise to credit of, or belonging 
to, undersigned, whether the said obligations and liabilities 
are due or not due.*' 
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Said witness further testified that during the period from 
1920 to February 28, 1933, plaintiffs usually owed the Bank 
money and, at the same time, kept a deposit in the Bank: 
that depositors were expected to keep a “compensat¬ 
ing balance” of twenty per cent of the amount bor- 

33 rowed as a minimum to compensate the Bank for 
the loan: that when plaintiffs borrowed money from 

the Bank, it was credited to plaintiffs’ general account: 
that plaintiffs had six accounts in the Bank and if the ag¬ 
gregate of the six accounts fell below twenty per cent of 
the amount borrowed, plaintiffs would hear from the 
Bank’s officers, who made no distinction between the dif¬ 
ferent accounts in their dealings with plaintiffs. 

Said witness further testified that the six accounts were 
labeled “Insurance Department,” “Rent Department,” 
“Sales Department,” “General Account,” “Special Ac¬ 
count” and “Collection Account,” and he identified and 
there were offered and received in evidence six forms of 
blank checks, marked Plaintiffs’ Exhibits Xos. 3-a, 3-b, 3-c, 
3-d, 3-e and 3-f, Commercial National Bank checks, with 
the firm name “Boss & Phelps” printed on the bottom of 
each check, followed bv the word “bv” and a blank line 
for the signature of one of the three members of the firm 
who were the only persons authorized to sign them, and 
across the end of each check was printed in red ink the 
words “Rent Department,” or “Special Account,” or 
“General Account,” or “Collection Account,” or “Sales 
Department,” or “Insurance Department” and they were 
typical of the checks used in drawing on those accounts, 
that system having been started twelve or fifteen vears ago. 

Said witness further testified that the notes given by 
plaintiffs to the Bank were short term notes, not more than 
ninety davs, and when thev came due, in some instances 
they were paid in full and in some instances curtailed and 
new notes given: that they were paid by checks, sometimes 
by checks drawn on the general account, sometimes by 
checks drawn on the sales account, and the witness 
exhibited a memorandum of twenty-eight instances 

34 in 1923 and 1924, when such notes were paid by 
checks drawn on the Sales Department account; 

that when plaintiffs borrowed money from the Bank, it 
was credited to the General Account and transferred from 
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the General Account if one of the other Departments 
needed money; that when notes were paid from the Sales 
Department, such Department might be replenished later 
when the General Account had funds to do it: “it was all 
one business transacted under one head with separate de¬ 
partments, those departments intermingling constantly.’' 

Insurance Department. Said witness testified that during 
the period from 1920 to February 28, 1933, plaintiffs had 
dealings with six or seven fire insurance companies; when 
insurance was written, a report was sent through the local 
fire underwriters of each policy as it was written: at the 
end of each month, monthly statements went forward to 
tlie insurance companies with plaintiffs' checks for the net 
premiums, although the companies gave plaintiffs sixty 
days from the time the policies were written, within which 
to pay, and credit was given to plaintiffs where they had 
returned the premium to the assured and for plaintiffs’ 
commission on writing: the business; 

“Q. In that connection, suppose you had cases where 
you have not collected from the policy holder; what do 
you do? A. Paid the company. 

Q. You had to pay the company anyhow? A. Absolutely. 
In many, many instances we did. 

Q. If you had not collected from the policy holder? A. 
It did not make any difference. The Company had no in¬ 
terest in that whatever. Our dealings were with the in¬ 
sured. \Ye had to pay the premium, and if the insured 
were not able to pay it and we were not able to collect it, 
we had to stand the loss:'’ 


that plaintiff's started this Insurance Department account 
in 1923 with $1000 of their own money and it gradually in¬ 
creased bv commissions, and so forth, until “it grad- 
35 ually got itself up to where it was self-supporting” 
and carried itself; that a considerable part of that 
account was represented by commission which belonged to 
plaintiffs without any question: that witness recently com¬ 
municated with some of the insurance companies to check 
on their attitude and none of the insurance companies have 
ever claimed any interest in any specific bank account of 
plaintiffs. Whereupon there was identified, offered and 
received in evidence, marked Plaintiffs’ Exhibit Xo. 4, a 
letter dated April 14, 1936, addressed by W. E. Louther, 
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General Counsel of the Imperial Insurance Company, ad¬ 
dressed to witness, saying: 

“Replying to your letter of April 9th. We are unable 
to locate a copy of our Agency Agreement if there was one 
with you. However, in the circumstances of our case you 
may take it to be our position that we have no claim against 
the bank in which you deposited premiums collected from 
assureds whose policies were placed with this company. 

“We have relied upon receiving remittances from you 
and do look solely to you for the payment of all premiums 
due. ' ’ 


There was also identified, offered and received in evi¬ 
dence, marked Plaintiff's Exhibit Xo. 5, a photostat of an 
“agent’s acknowledgment", signed by plaintiffs ad¬ 
dressed, under date of October 15, 1929, to the Common¬ 
wealth Insurance Company of New York, providing that 
plaintiffs should have sixty days within which to make re¬ 
mittances covering premiums after deducting commissions. 

Rent Department —Said witness further testified that in 
the account labeled “Rent Department”, plaintiffs depos¬ 
ited moneys collected for rent belonging to landlords and 
also on properties belonging to plaintiffs; that out of said 
account, plaintiffs paid for repairs and operating expenses 
on the properties; that plaintiffs’ commissions Were kept 
in this account and many times plaintiff advanced 
money for property owners out of this account to 
36 pay taxes; in other words, they frequently paid taxes 
for landlords in order to save penalties when plain¬ 
tiffs had not collected enough rent and did not have an ade¬ 


quate balance to pay such taxes; that plaintiffs never had 
a landlord claim that he had an interest in any particular 
bank account of plaintiffs. 

Collection Department. In the Collection Department ac¬ 
count, plaintiffs deposited first trust interest and principal, 
some second trust notes, monthly payment notes collected 
for others, but it was principally first trust interest pay¬ 
able monthly; mostly it was collected with the second trust 
payment; the property owner would pay his monthly pay¬ 
ment, one payment, covering interest and principal on his 
first trust and interest and principal on his second trust; 
the first trust interest was set aside to meet the interest— 
-as it became due semi-annually, and that interest 
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was distributed semi-annually to the noteholders; prior to 
the closing of the Bank, the semi-annual interest went out 
of our office the day before it was due so that the note¬ 
holder would have his full six months’ interest in hand the 
day on which it became due, whether it had been paid to 
plaintiffs or not; in a great many instances it had not been 
paid in full to plaintiffs; plaintiffs advanced thousands of 
dollars in that way; it was the general practice to do that 
always; ‘‘we always did it": when the Bank closed, plain¬ 
tiffs had paid clients more monev than they had collected 
for clients so that there was an actual deficit in the Collec¬ 
tion Department as well as in the Sales Department, as 
shown by the report of the William Clabaugh Company, 
certified public accountants, making an analysis of plain¬ 
tiffs’ accounts as of February 2S, 1933, such report being 
examined by witness on the witness stand and ten- 
37 dered to counsel for defendant. 

Sales Department. The account labeled “Sales De¬ 
partment" covered deposits received from purchasers of 
real estate and settlements when the sale was completed, 
the balance of the purchase money went into that account 
and was disbursed to the seller, plaintiffs reserving their 
commission which remained in the account, some portion of 
the commission being paid from that account to the sales¬ 
man who made the sale; that as of the date of the closing of 
the Bank, the receipts in that account for customers were 
less than the amounts paid out of that account to customers 
as of that date. 

Said witness further testified that prior to the closing 
of the Bank on February 28, 1933, no notice whatsoever 
was given by plaintiffs to any officer of the Bank that any 
one other than plaintiffs owned or had any interest in any 
of these deposits and none of plaintiffs’ customers, land¬ 
lords. insurance companies, and so forth, ever claimed any 
specific funds or any lien on these funds that were depos¬ 
ited to plaintiff’s credit in said Bank. 

Upon cross-examination, said witness, H. Glenn Phelps, 
testified that the rule between plaintiffs and each insur¬ 
ance company meant that plaintiffs had to remit within 
sixtv davs or tliev could cancel the policy; that if tliev had 
a regular customer and he did not pay the premium within 
sixty days, plaintiffs advanced it for him; plaintiffs had to 
settle with the company within sixty days. 
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“Q. In other words, after a customer of yours had paid 
to you an insurance premium which belonged to the com¬ 
pany you would have to remit that within sixty days after 
taking out your commission? 

* * * * * * # # * 


“A. Yes, sir, sixty days after the policy is written. 

Q. Vet, you could advance it or you had to cancel the 
policy. A. We had to cancel the policy.” 



that it was the custom when interest was due and 


it was not paid on a certain date, plaintiffs advanced 
it; that prior to suspension of the Bank, plaintiffs had 
never informed any officer of the Bank that anv of this 
money belonged to anybody besides Boss & Plielps; that 


after suspension of the 


Bank, witness did not advise Mr. 


Baldwin, defendant-Receiver, that plaintiffs had reim¬ 


bursed all of their customers in this account; that he had 


a conversation with Mr. Baldwin when he was prepared to 
pay the first dividend and so notified witness; that witness 
asked Mr. Baldwin how it was that he was willing to pay 
the dividend to plaintiffs now when he had previously said 
that it was not plaintiffs’ money; that Mr. Baldwin stated 
that since plaintiffs had reimbursed these creditors of 
plaintiffs, it was now plaintiffs’ money; that when the first 
dividend was paid, plaintiffs had not reimbursed all of 
their creditors; “I do not recall when that first dividend 


was paid, but I do not think we had paid most of them 
(creditors)”; 

“Q. Which one was it—I forgot—of these accounts that 
vou had paid more to vour customers than vou had col- 
lected? Isn't it both rent and sales? A. There are two 


accounts, I think—the sales account, I believe, and the col¬ 
lection account. 


“Q. Yes. So the time the first dividend was paid you had 
not paid back to your customers all the money that was 
coming to them in these two accounts? A. I do not sav 
those two accounts but the whole indebtedness. 


“Q. Yes, the whole indebtedness? A. Yes. 

“Q. That money, $54,000, in the bank you had not paid? 
A. We had not paid that all back at the time the first divi¬ 
dend was paid.” 

that the pencil memorandum showing payments, from Sales 
Department account, of notes due the Bank from October, 
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1923, through November, 1924, does not show a note dated 
after 1924; “they just picked off certain times’’, the mem¬ 
orandum relates to notes paid before 1924. 

39 On redirect examination, said witness testified: 
“Q. Mr. Phelps, Mr. Wilson just asked you 

whether, when this first dividend was paid which, according 

to the record, was September, 1933, and another one in 

November, 1933, you said that you had not paid all of your 

creditors, but isn't it so that, while that is true, wouldn’t 

it be perfectly possible, and wasn’t it a fact, that out of 

your sales department, while you had paid your customers 

more than you owed them in the aggregate, that vou might 

still owe some customers some money but you overpaid 

another customer? Isn't that the wav that came about? 

* 

In other words, you may have paid some of them every¬ 
thing, or you paid all your customers what you owed them 
out of the sales department, but you had not paid in the ag¬ 
gregate, taking all six accounts together, all of your cred¬ 
itors? A. Yes. 

“( t ). And that is what you meant? A. That is what 1 
mean, yes." 

On re-cross examination, said witness testified: 

“Q. Let me ask you this: the reason no customer has 
claimed any specific account is because you have reimbursed 
them, haven't you? A. We have now." 

Thereupon, Henry Oxenburg, a witness produced on be¬ 
half of plaintiffs, testified that he owned quite a little real 
estate in the District of ('olumbia and plaintiffs had charge 
of the collection of rents on most of it, the rental aggregat¬ 
ing about $1,200 or $1,300 per month ; that he has been doing 
business with plaintiffs for the past ten years and they still 
handle his property; that the plaintiffs paid janitors, elec¬ 
tric and gas bills and for part of repairs, but witness paid 
for taxes and some repairs: his property included apart¬ 
ments and stores: that plaintiffs sent witness checks every 
month, but witness paid no attention to what bank plaintiffs 
kept their deposit in and witness never made any claim to 
any particular bank account of plaintiffs: that he looked to 
plaintiffs as owing him money and he held them responsi¬ 
ble. 

40 Upon cross-examination, the witness testified that 
plaintiffs collected his rents, took out expenses for 

running it and remitted balance to him. 
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Thereupon, E. P. Taylor and Francis L. Neubeck, wit¬ 
nesses produced by plaintiffs, gave testimony similar to that 
of Henry Oxenburg, that plaintiffs handled their property; 
that they never claimed any interest in nor lien upon their 
bank account, but always looked to and relied upon plain¬ 
tiffs’ credit. 

Upon cross-examination of Taylor, he testified that the 
question never came up in any of his dealings with plain¬ 
tiffs prior to the closing of the Bank; that plaintiffs just 
collected the rent, took out their commission and remitted 
the balance. 


Thereupon defendant, Robert C. Baldwin, testified on his 
own behalf, that since February, 1933, he had been Receiver 
of the Commercial National Bank;, that his relations with 
plaintiffs had been extremely pleasant and harmonious and 
this was the first time he had to disagree with anything Mr. 
Phelps said; that Mr. Phelps may have forgotten, but wit¬ 
ness’ memorv was verv clear that before the delivery of the 
dividend checks, Mr. Phelps asserted that the off-set should 
have been made because they had paid the beneficial owners 
in those accounts after the suspension of the Bank; Mr. 
Phelps asserted that the money represented in those ac¬ 
counts now belonged to Boss & Phelps; secondly, they were 
entitled to an offset; that witness’ memorv was verv fresh 
on it because he wrote a letter to the Comptroller of the 
Currency and got their instructions on how to proceed in the 
matter shortly before these dividend checks were mailed; 
Mr. Phelps indorsed the dividend checks and they were 
credited to the indebtedness of Boss & Phelps; that a great 
many of the assets of the Bank were pledged to the 
41 Reconstruction Finance Corporation to secure bills 
payable prior to the suspension of the Bank; that 
when plaintiffs asked for an offset, witness made it himself, 
subject to approval of the Comptroller of tin* Currency, but 
the Comptroller overruled witness; that Mr. Pimper can 
give the figures, but witness understands that if plaintiffs’ 
claim is established, the claims would approximately offset 
each other; in other words, “we owe you if we are wrong; 
if we are right, you owe us something like $18,000.” , 

On cross-examination, witness testified that he had noth¬ 
ing to do with the Commercial National Bank prior to Feb¬ 
ruary 28,1933. 

Thereupon, Fred W. Pimper, a witness produced by de¬ 
fendant, testified that he was, at the time of the trial and 
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also prior to the Bank’s suspension, in charge of the notes; 
that he was never in the bookkeeping department, but knew 
plaintiffs' accounts; that none of the loans to plaintiffs was 
credited to any account except plaintiffs' general account; 
that according to the Bank's books and the theory of defen- 
dant, only one note remained unpaid and plaintiffs owed 
the defendant, at the time of the trial, $18,601.06 on princi¬ 
pal and $8,672/29 interest, a total of about $27,000. 

Thereupon, the case was argued by counsel for the re¬ 
spective parties and memoranda of authorities were sub¬ 
mitted to the presiding Judge, who took the case under ad¬ 
visement. 


BE IT FURTHER REMEMBERED, that the forego¬ 
ing contains the substance of all of the evidence given on 
the hearing of said cause and, in order that it may be made 
of record, this statement of evidence is duly approved and 
signed and ordered to be made of record this 26th day 
42 of June, 1936. 

JENNINGS BAILEY 

Justice. 
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IN THE 

llnitrb States (Court of Appraia 
for tty? Siatrtrt of (Columbia 

October Term, 1936 


No. 6849 


Harry K. Boss, H. Glenn Phelps and Ben T. 

WEBSTER, Co-Partners trading as Boss and Phelps, 

Appellants, 

vs. 


ROBERT C. Baldwin, Receiver , The Commercial 
National Bank of Washington, 

Appellee. 


BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

The appellants, Boss and Phelps, are real estate 
brokers conducting business in the District of Colum¬ 
bia. They collect rents for owners of buildings, sell 
property for owners on commission and for them¬ 
selves ; they are also agents for one or more insurance 
companies and as such agents place insurance on 
buildings and collect premiums therefor. They also 
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place loans on real estate and collect the interest 
thereon for the lenders. For a long time they had 
done their banking with the Commercial National 
Bank of Washington and at the time the bank was 
declared insolvent and placed in the hands of a re¬ 
ceiver (February 28, 1933) they had accounts in that 
bank aggregating the sum of $54,090, earmarked as 


follows: 

General Account.$ 1,124.86 

Special Account. 1,987.07 

Sales Department.... 7,663.65 

Rent Department. 22,147.95 

Collection Account. 14,007.65 

Insurance Department. 7,158.82 


At the time of suspension, February 28, 1933, Boss 
and Phelps owed the bank $118,000 for money bor¬ 
rowed by them and represented by notes signed by 
all three partners and endorsed by the firm name of 
“Boss and Phelps” in the handwriting of one of the 
partners (R. 17). To secure their loans Boss and 
Phelps deposited with the bank prior to suspension as 
collateral security certain second trust notes belong¬ 
ing to them aggregating about $189,000, covered by 
a collateral agreement which gave the bank the right, 
at any time, to appropriate and apply any and all 
moneys on deposit to their credit to the payment of 
their obligation to the bank (R. 18). 

Upon the appointment of the receiver for the bank, 
Boss and Phelps made demand upon him to set off 
the entire amount of the credit deposits of $54,090 
against the note indebtedness of $118,000, which if 
allowed would reduce the amount of their indebted¬ 
ness to the bank from $118,000 to $63,910. 
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The receiver refused to set off against the note in¬ 
debtedness any part of the Collection Account, Rent 
Department Account, Insurance Department Ac¬ 
count, or Sales Department Account, for the reason 
that the receiver had been informed that at the date 
of suspension those deposits were made up of funds 
collected or received by Boss and Phelps as agents 
for their various customers, who were the beneficial 
owners of said funds comprising said accounts and 
said funds were held in trust by Boss and Phelps 
(R. 10). However, he did allow the entire sum of 
the General Account of Boss and Phelps and the Spe¬ 
cial Account of Boss and Phelps. 

After the suspension of the bank the Comptroller 
declared three dividends amounting to sixty per cent 
of the deposit claims and upon being advised by Boss 
and Phelps that they had reimbursed their customers 
for the moneys deposited in the various accounts and 
that the entire amount of the funds comprising said 
account then belonged to Boss and Phelps exclusively 
and that no other person then had any interest in 
them, the receiver credited the indebtedness of Boss 
and Phelps to him as receiver with the dividends 
declared by the Comptroller on said deposits (R. 35). 

Thereafter Boss and Phelps filed in the court be¬ 
low a bill of complaint against the receiver, praying 
for a judgment, declaring the plaintiffs to be entitled 
to the set-off claimed; that the receiver be enjoined 
from attempting to collect more than the net amount 
admitted by plaintiffs to be due; that the receiver be 
required to surrender the collateral to plaintiffs upon 
payment of said net amount and that a rule be issued 
against the receiver to show cause why plaintiff 
should not be granted the relief prayed (R. 8). 
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The trial court thereupon entered a rule to show 
cause against the receiver, to which he filed a com¬ 
bined answer both to the rule and to the bill, and 
stated the basis of his defense as follows: 

“Further answering said bill, defendant avers 
upon information and belief that the plaintiffs 
are real estate brokers engaged in business in the 
District of Columbia, among whom the practice 
of collecting rents, insurance premiums and simi¬ 
lar accounts on behalf of their customers has 
been long established and is well known to the 
defendant herein. Such items are frequently 
collected at various times during the course of a 
given month and the practice is to remit to the 
client the proceeds of such collection, after de¬ 
ducting the commissions thereon. That the rela¬ 
tionship between such real estate brokers and 
their clients is that of principal and agent and is 
of a fiduciary nature. That as this defendant 
has been advised that the beneficial ownership 
of the said deposits of plaintiffs marked Sales 
Department, Rent Department, Collection De¬ 
partment and Insurance Department, is vested 
in various parties other than the plaintiffs, he is 
advised by counsel that he cannot, without run¬ 
ning the risk of being held liable to such third 
person or persons, treat the said deposits as 
though they were the exclusive property of the 
plaintiffs and set off such trust or quasi trust 
deposit against plaintiffs’ indebtedness to the 
bank.” (R. 12, 13.) 

At the final hearing testimony was offered on be¬ 
half of both the plaintiffs and the defendant and the 
cause was argued by counsel for both parties. The 
court decided that th£_plaintiffs’ accounts designated 

rtmeirfjtv'dre trust accounts as between 
A 


as Sales Depa 
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Boss and Phelps and their customers and that plain¬ 
tiffs were not entitled to have such deposits set off 
against plaintiffs’ indebtedness to the bank. The 
memorandum opinion is very brief, and is as follows: 

“Had Boss & Phelps become insolvent, when 
indebted to the bank, and the latter had under¬ 
taken to set off these accounts designated as Sales 
Department, Rent Department, Collection Ac¬ 
count and Insurance Department, in which 
monies collected and held in these various ac¬ 
counts for these purposes had been deposited, I 
have no doubt that those for whom Boss and 
Phelps were acting as agents could prevent such 
a set-off, and had these accounts used in payment 
of their respective claims. I think these were 
trust accounts, and the fact that monies might 
have been transferred from one to another or 
used for the benefit of Boss & Phelps does not 
change the character of these accounts. 

“The bill of complaint should be dismissed 
with costs.” (R. 15 and 16.) 

i 

The court thereupon entered a final decree dis¬ 
missing the bill, from which decree plaintiff appealed 
to this Court. 

SUMMARY OF ARGUMENT 

It is conceded by appellants, and we agree, that 
consideration of the assignments of error on this ap¬ 
peal should be confined to the sole question as to 
whether the trial judge erred in his conclusion that 
the desposits were trust accounts. 

It is our contention that inasmuch as all the ac¬ 
counts in question were composed, at least in part, of 
funds collected by appellants as agent for their vari- 



ous customers, appellants had only the bare legal title 
to such collections and consequently were not the 
absolute owners of the deposits here in question, the 
beneficial ownership being in the customers of Boss 
and Phelps. Consequently these accounts were trust 
accounts and not the personal accounts of Boss and 
Phelps and cannot properly be offset against the per¬ 
sonal indebtedness of appellants to the bank. If such 
set-off is allowed, it will clearly be in violation of 
Section 5236 R. S. U. S. (12 USCA chapter 2, Sec¬ 
tion 194), which requires the Comptroller to make a 
ratable dividend of the money so paid over to him 
by such receiver and all such claims as may have 
been proved to his satisfaction or adjudicated in a 
court of competent jurisdiction. 

ARGUMENT 

Distribution of assets of an insolvent National 
Bank is governed by Acts of Congress which require 
a ratable distribution among all creditors. 

It is well settled that the Acts of Congress relating 
to national banks comprise a complete system for 
their formation and dissolution and that upon the 
insolvency of a national bank all general creditors 
should share equally and ratably in such assets as are 
available. This does not require elaborate discussion, 
inasmuch as it is in effect conceded by appellants in 
their brief. However, a brief review of the authori¬ 
ties is not amiss. 

Thus in Cook County National Bank v. United 
States , 107 U. S. 537, the court, in discussing the 
act authorizing the formation of national banks, 
stated: 
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“We consider that act as constituting by itself 
a complete system for the establishment and 
government of national banks, prescribing the 
manner in which they may be formed . . . 
Everything essential to the formation of the 
banks, the issue, security, and redemption of 
their notes, the winding up of the institutions, 
and the distribution of their effects, are fully 
provided for, as in a separate code by itself.” 

The act in Section 5236, provides as follows: 

“Dividends on adjusted claims; distribution 
of assets. From time to time, after full provision 
has been first made for refunding to the United 
States any deficiency in redeeming the notes of 
such association, the comptroller shall make a 
ratable dividend of the money so paid over to 
him by such receiver on all such claims as may 
have been proved to his satisfaction or adjudi¬ 
cated in a court of competent jurisdiction , and, 
as the proceeds of the assets of such association 
are paid over to him, shall make further divi¬ 
dends on all claims previously proved or adjudi¬ 
cated ; and the remainder of the proceeds, if any, 
shall be paid over to the shareholders of such 
association, or their legal representatives, in pro¬ 
portion to the stock by them respectively held. 
(R. S. 5236.)” (Italics supplied.) 

Then in Davis v. Elmira Savings Bank, 161 U. S. 

275, 285, the court, referring to this section, said: 

“In First National Bank v. Colby, 21 Wall. 
613, 614, the court said: 

“ ‘As to the general creditors, the act evidently 
intends to secure equality among them in the 
division of the proceeds of the property of the 
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bank ... The fifty-second section, further to 
secure this equality, declares that all transfers by 
an insolvent bank of its property of every kind, 
and all payments of money made after the com¬ 
mission of an act of insolvency, or in contempla¬ 
tion thereof, with a view to prevent the appli¬ 
cation of its assets in the manner prescribed by 
the act, or u with the view to the preference of 
one creditor over another, except in the payment 
of its circulating notes,” shall be utterly null and 
void. There is in these provisions a clear mani¬ 
festation of a design on the part of Congress: 1, 
to secure the government for the payment of the 
notes, not only by requiring, in advance of their 
issue, a deposit of bonds of the United States, 
and by giving to the government a first lien for 
any deficiency that may arise on all the assets 
subsequently acquired by the insolvent bank; 
and, 2, to secure the assets of the bank for ratable 
distribution among its general creditors. This 
design would be defeated if a preference in the 
application of the assets could be obtained by 
adversary proceedings.’ ” 

There can be no question but that the National 
Bank Act definitely determines the obligations rest¬ 
ing upon the Comptroller of the Currency with re¬ 
spect to the distribution of assets of an insolvent na¬ 
tional bank. This act, together with the pronounce¬ 
ments of the courts construing it, of necessity, pre¬ 
cludes a preference of one creditor over another. 

It must be conceded that where the legal right to 
set-off exists its allowance cannot be considered a 
preference, but, conversely, where the set-off right 
does not exist as a matter of law it is clear that its 
allowance prevents a ratable distribution of the bank’s 
assets, in that it takes moneys belonging to other de- 
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positors or creditors to effect a preferential payment 
to the off-set claimant, and defeats the express man¬ 
date of; the National Bank Act providing for a rat¬ 
able distribution of the bank’s assets among its credi¬ 
tors. It is respectfully urged that the court had this 
principle in mind in National Bank v. Colby , 21 
Wall. 609, 614, and Davis v. Elmira Saving Bank, 
161 U. S. 275, 285, when it said: 

“This design would be defeated (referring to 
the requirement for a ratable distribution of the 
bank’s assets to its creditors) if a preference in 
the application of the assets could be obtained 
by adversary proceedings.” 

The rule of law as to set-off requires mutuality 
of parties and mutuality of right as of the date of 
suspension* 

In their brief appellants concede that they are not 
entitled to the set-off unless mutual debts are involved 
and further concede that if the accounts here in 
question be trust accounts, there is no mutuality and 
the set-off must fail. 

We think it too well settled to require elaborate 
citation that mutuality must exist as of the date of 
suspension and any change in condition subsequent 
to that date must be disregarded. See 

Scott v. Armstrong, 146 U. S. 499 
Yardley v. Pkiller, 167 U. S. 344 
McCandless v. Dyar, 34 F. (2d) 989 
U. S. F. & G. Co. V. Wooldridge , 295 F. 847 

As was said by the court in Dakin v. Bayly, 290 
U. S. 143: 
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“As respects the set-off of cross-demands, the 
rights of the parties became fixed at the moment 
of the insovency of the St. Petersburg bank and 
consequent suspension of payment, Scott v. Arm¬ 
strong, 146 U. S. 499, Si 1; Davis v. Elmira Sav¬ 
ings Bank , 161 U. S. 275, 290; and the right to 
set off is governed by the state of things existing 
at the moment of insolvency, not by conditions 
thereafter arising. Yardley v. Philler, 167 U. S. 
344, 360, or by any subsequent action taken by 
any party to the transaction, Evansville Bank v. 
German-American Bank , 155 U. S. 5567’ 

The facts of the instant case are so similar to those 
of the many cases previously decided by the Supreme 
Court of the United States and other Federal courts 
that there would seem to be no doubt that the ac¬ 
counts here involved are trust accounts and therefore 
that there is no mutuality either of parties or right. 

Thus in Gray v. Rollo, Assignee in Bankruptcy, 18 
Wall. 629, 21 L. Ed. 927, an insurance company, 
when it became bankrupt as the result of the great 
Chicago fire, held two promissory notes, each made 
by the complainant Gray jointly with one Gaylord, 
and which the insurance company had received from 
the payee in the usual course of business. The com¬ 
plainant and his brother held fire insurance policies 
upon which the company, by reason of the Chicago 
fire, became indebted to them. The insurance com¬ 
pany, being bankrupt, its assignee claimed the full 
amount of the notes from Gray and Gaylord. Gray 
sought to set off against his half of the liability the 
claim due to him and his brother on the policies of 
insurance, the brother consenting thereto; it was held 
that this was not a proper case within the bankruptcy 
act, as they were debts accruing in different rights. 
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To the same effect see Beauregard v. Case, 91 U. S. 
134; 23 L. Ed. 263. 

In Dakin v. Bayly , 290, U. S. 143, certain checks 
or drafts drawn on the St. Petersburg Bank, or other 
banks in St. Petersburg, were deposited for collection 
with the Clearwater Bank; were forwarded by the 
Clearwater Bank to the St. Petersburg bank for col¬ 
lection; the St. Petersburg Bank collected the items 
drawn on it by charging the accounts of its depositors 
and those on other local banks by settlement of bal¬ 
ances with them; the four drafts in question were sent 
to the Clearwater Bank as remittances of the amounts 
so collected, pursuant to the collection of letters ac¬ 
companying the checks; neither bank carried an 
account nor deposited in the others, and for a long 
time each bank had been sending checks and drafts 
to the other for collection. 

While the drafts were in course of collection the 
St. Petersburg Bank failed, and shortly thereafter 
the Clearwater Bank also failed. 

Under a Florida statute a bank which receives 
checks for collection did not become liable to the de¬ 
positors of such checks (in the absence of due dili¬ 
gence as defined by the statute) until the checks were 
finally collected. 

In refusing to allow the set-off the Supreme Court 
of the United States said: 

“The question is whether the debts were mu¬ 
tual. 

* * * * * 

“On this record we are bound to hold that the 
St. Petersburg Bank stands in the relation of 
agent to the individual depositors of the items, 
and is liable to them for failure to remit cash or 
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equivalent in satisfaction of the amounts col¬ 
lected. The Clearwater Bank must therefore 
sue as representative or agent of depositors; for 
a recognition of its right to sue as owner would 
destroy the cause of action of the depositors 
against the St. Petersburg Bank, or leave that 
bank subject to a possible double liability. If 
the cross-demand is asserted in an agency ca¬ 
pacity, the debts are not held in the sa?ne right 
by the t^'o banks, lack mutuality, and the one 
cannot be set off against the other ; if it is as¬ 
serted by the Clearwater Bank as owner of the 
drafts, the demand cannot be maintained, for 
the reason that no showing is made that the 
agency relationship was altered to that of debtor 
and creditor.” (Italics supplied.) 

In Thomas v. Potter Title & Trust Co., 2 Fed. 
Supp. 12, the principles and rules which we earnestly 
urge should be adopted and followed by this court 
are stated so well that we quote in extenso from that 
case. There Thomas, receiver of the Bank of Pitts¬ 
burgh, N. A., brought suit against the Potter Title & 
Trust Company for $135,787.39, representing funds 
of the insolvent bank on deposit in the Potter Title & 
Trust Company at suspension of the Bank of Pitts¬ 
burgh, N. A. The Title & Trust Company had on 
deposit in the Bank of Pittsburgh, N. A., an account 
designated “Potter Title and Trust Company Trust 
Account”, and asserted the right to set-off. The 
court, reviewing fundamental principles of law, in¬ 
cluding the basic question of quality of right in set¬ 
off, presented in this action, said: 

“In Gray v. Rollo, 85 U. S. (18 Wall.) 629, 
632, 21 L. Ed. 927, the Supreme Court said: ‘In 
Pennsylvania, it is true, set-off is allowed in cases 
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where the claims are not mutual, and, in that 
State, under the decisions there, it is probable 
that set-off would be allowed in such a case as 
this. But we do not regard the rule adopted in 
Pennsylvania as in accord with the general rules 
of equity which govern cases of set-off. We 
think the general rule is stated by Justice Story, 
in his treatise on Equity Jurisprudence, where 
he says: “Courts of equity, following the law, 
will not allow a set-off of a joint debt against 
a separate debt, or conversely, of a separate debt 
against a joint debt; or, to state the proposition 
more generally they will not allow a set-off of 
debts accruing in different rights'’ ’ ” . . . 

After citing the excerpt from Scammon v. Kim¬ 
ball, Assignee , 92 U. S. 362, 367, which we have here¬ 
tofore quoted in our brief, the court continued at 
page 14: 

“In Western Tie C? Timber Co. v. Brown, 
196 U. S. 502, 25 S. Ct. 339, 49 L. Ed. 571, a 
bankrupt was indebted to the timber company. 
The timber company was indebted to the bank¬ 
rupt as trustee. It was held that the timber 
company could not set off the trustee debt against 
the individual debt. 

“The question here then is one of ownership, 
not one of determining the status of a deposit 
between the bank and the depositor. The under¬ 
lying equitable principle set forth in Trestrail v. 
Johnson, supra , controls. The names in which 
suit could be brought and defended furnish an 
indication, but are not the only criterion, of the 
right of set-off. To whom do the funds really 
belong? Mutuality of right in a set-off is not 
circumscribed by the 'right to bring an action’, 
but the broader question may be, and generally 
is, of importance. IVhose money or claim is pro- 
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posed to be used as a set-off? This is the true 
equitable principle which governs such ques¬ 
tions. .. . 

“If the deposit of the Potter Title & Trust 
Company in the Bank of Pittsburgh, N. A., had 
been of its own money, it would have been en¬ 
titled, under the law, to set off the same against 
the deposit of the Bank of Pittsburgh, N. A., of 
its money in the Potter Title & Trust Company, 
although the result might be that the Potter Title 
& Trust Company would receive its entire de¬ 
posit while other depositors of the Bank of Pitts¬ 
burgh, N. A., might receive only a portion of 
their deposits. But the deposit of the Potter 
Title & Trust Company in the Bank of Pitts¬ 
burgh, N. A., was not of its own money, but it 
was of the money of other persons in which it 
had no interest other than as trustee or agent. 
Why should the deposit of such persons be paid 
in full when such payment may work a prefer¬ 
ence as against other depositors and creditors of 
the Bank of Pittsburgh, N. A.? Such a result 
would be unjust, and is contrary to the decisions 
of the United States and Pennsylvania courts.” 
(Italics supplied.) 

Again adverting to the question of mutuality in 
quality of right, we believe this requirement is based 
on a sound legal question, “to whom does the money 
or claim actually belong”, or, differently stated, “is 
the party seeking to obtain the benefit of the offset 
the real owner of the claim?” The rule is well stated 
in Olmstead v. Scutt , 55 Conn. 125, where, at page 
127, the court said: 

“One of the first and fundamental principles 
of set-off is, that the demand must be due the 
party in his own right, either as original creditor 
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or as owner by assignment. The ownership must 
be such as to stand these two tests: 1st. Could 
he bring a suit in his own name as plaintiff? 
2d. If he could, would the avails recovered be 
for his own use, pleasure and benefit? Parsons 
on Contracts, (5th Ed.) top page 737.” (Italics 
ours.) 

The deposits involved in this case consisted of 
moneys collected by appellants as agents for their 
customers, and were therefore, as between appel¬ 
lants and their customers, trust accounts and thus 
can not be set off against appellants 9 own indebted¬ 
ness to the bank. 


The facts presented to the Court below show 
clearly that the deposits made by Boss and Phelps 
in the Commercial National Bank and earmarked 
“Sales Department”, “Rent Department”, “Collec¬ 
tion Account” and “Insurance Department”, were 
trust accounts and they are therefore not entitled to 
have such trust deposits set off against their own in¬ 
debtedness to the bank. 

This Court has had occasion to pass upon the rela¬ 
tionship between real estate brokers and their clients 
and in the case of Dahlgren v. Story, 39 App. D. C. 
29, held that such relationship was that of principal 
and agent and is of a fiduciary nature. 

This relation of principal and agent between ap¬ 
pellants and their customers is conclusively estab¬ 
lished by this record and we take it to be undisputed 
by the appellants. Therefore, how can it be ques¬ 
tioned that moneys collected by them as such agent, 
for the benefit of their customers, could be anything 
but trust funds, or that until appellants remitted to 
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such customers they held such funds as trustees? 
This is too clear to be questioned, although we under¬ 
stand that appellants now contend that after Boss 
and Phelps collected the moneys as agents for their 
customers, the relationship of principal and agent 
ceased and v^as changed to that of a simple debtor 
and creditor relationship. We cannot adopt this line 
of reasoning, and submit that such contention is not 
sustained by the authorities, including those cited by 
appellants. 

Although the relationship between the bank and 
its depositor is merely that of debtor and creditor, if 
the money deposited belonged to a third person and 
was held by the depositor in a fiduciary capacity, its 
character is not changed by being placed to his credit 
in his own bank account. This was the ruling of the 
Supreme Court of the United States in the case of 
Central National Bank of Baltimore v. Connecticut 
Mutual Life Insurance Co., 104 U. S. 54, 26 L. Ed. 
693, which although decided in 1881, is still generally 
regarded as the leading case on this subject and the 
opinion by Mr. Justice Matthews is a remarkable 
exposition of the law. The principles and rules 
which we urge should be adopted and followed by 
this Court are so well stated by Mr. Justice Matthews 
that we take the liberty of quoting in extenso from 
that case: 

“It will be observed that the question arising 
here is, not what the rights of the parties would 
be if, the Bank having no knowledge of the 
character of the account, except what might be 
inferred from the use of the words ' general 
agent’ at its head, the note had been taken up by 
Dillon’s check upon that account. Here the at- 
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tempt is made, with the actual knowledge which 
we find imputable to the Bank, and without Dil¬ 
lon’s assent, to pay itself his overdue note out of 
a fund for which as agent of the Insurance Com¬ 
pany, he was bound to account to it. * * * * 

“But although the relation between the Bank 
and its depositor is that merely of debtor and 
creditor, and the balance due on the account is 
only a debt, yet the question is always open, to 
whom in equity does it beneficially belong? If 
the money deposited belonged to a third person, 
and was held by the depositor in a fiduciary ca¬ 
pacity, its character is not changed by being 
placed to his credit in his bank account. 

“ ‘It is,’ said Lord Justice Turner, in the case 
of Pennell v. Deffell, 4 DeG. M. & G., 372, 388, 
‘I apprehend, an undoubted principle of this 
court, that as between cestui que trust and trustee 
and all parties claiming under the trustee, other¬ 
wise than by purchase for valuable considera¬ 
tion without notice, all property belonging to a 
trust, however much it may be changed or altered 
in its nature or character, and all the fruit of 
such property, whether in its original or in its 
altered state, continues to be subject to or af¬ 
fected by the trust.’ In the same case, Lord 
Justice Knight Bruce said, p. 383: ‘When a trus¬ 
tee pays trust money into a bank to his credit, 
the account being a simple account with himself, 
not marked or distinguished in any other man¬ 
ner, the debt thus constituted from the bank to 
him is one which, as long as it remains due, be¬ 
longs specifically to the trust as much and as ef¬ 
fectually as the money so paid would have done, 
had it specifically been placed by the trustee in 
a particular repository and so remained; that is 
to say, if the specific debt shall be claimed on 
behalf of the cestuis que trust, it must be deemed 
specifically theirs, as between the trustee and his 
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executors, and the general creditors after his 
death on one hand, and the trust on the other.’ 
He added: ‘This state of things would not, I ap¬ 
prehend, be varied by the circumstance of the 
bank holding also for the trustee or owing also to 
him, money in every sense his own.’ ” 

Appellants’ contention that they would be entitled 
to the set-off had all of the accounts been combined 
in one general account is completely refuted by those 
cases holding that where an agent makes a deposit 
even in his own name of funds belonging to his prin¬ 
cipal, the bank, although unaware of the beneficial 
ownership of the deposit, cannot offset such deposit 
against an indebtedness owing by such agent to the 
bank, unless the bank has altered its position or ex¬ 
tended additional credit in reliance or faith upon the 
supposition that the deposit in fact belonged to the 
agent. 

Thus in Citizens Bank v. Fayram , 21 F. (2d) 998, 
an agent had collected a mortgage debt under instruc¬ 
tions to pay the proceeds to the vice president of a 
bank for another investment, but deposited the check 
collected and payable to himself as agent to the 
credit of his company’s account, and on said agent’s 
suicide the bank credited the balance of the account 
on an unmatured note, without notice that the check 
deposited did not belong to the agent or his company 
and it was held that the bank not having changed its 
position by extending credit after the deposit was 
made, decedent's executrix was entitled to recover 
the balance of the deposit on hand when the account 
was closed, which was less than the amount of the 
check. In delivering the opinion of the court, Mr. 
Justice Bryan, on the 5th Circuit Court of Appeals, 
said: 
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“The second Bank of the Metropolis Case lays 
down three rules as to the liability of banks to 
beneficial owners of funds on deposit. Under 
the first rule, notice to the bank of the trust char¬ 
acter of the funds is sufficient to defeat its claim 
of lien. Under the second rule, if without such 
notice the bank has changed its position to its 
injury after the making of the deposit, it is en¬ 
titled to assert its lien. Under the third rule, if 
the bank has no such notice, and has not changed 
its position, it is not entitled to assert its lien. It 
is only in the absence of notice that the bank can 
rely upon either the second or the third rule. 
Under either of these three rules it becomes nec¬ 
essary to determine whether or not there was 
notice to the bank. If there was, that ends the 
inquiry, and there is no necssity to go further 
and determine whether or not the bank has 
changed its position to its injury.” 

Swift v. Hammond Farmers Assn., 22 F. (2d) 
166, held that where Farmers Association which as 
agent of the complainant sold fertilizer to farmers 
under contract requiring it to deposit collections in 
separate bank account, deposited collections in its 
general account and therefore the bank applied the 
balance of the deposit on the agent’s past due notes, 
as authorized by the notes; that as the bank did not 
change its position in reliance on the Association’s 
ownership of money deposited, plaintiff was entitled 
to recover from the bank moneys so collected and de¬ 
posited, so far as it could trace the collections in the 
deposit. 

Thus, not only because the Commercial National 
Bank had notice of the outstanding beneficial interest 
in these desposits, but since as of the date of suspen¬ 
sion it had not changed its position on the strength of 
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these desposits, as of the date of suspension it could 
not have set off the deposits against the individual in¬ 
debtedness of plaintiffs without having incurred li¬ 
ability to the plaintiffs’ principal. 

The case of Union Stockyards National Bank v. 
Gillespie, 137 U. S. 411, 34 L. Ed. 724, is decisive of 
the present case. In that case, the court reaffirms the 
ruling in the case of Central National Bank v. Con¬ 
necticut Mutual Insurance Company, 104 U. S. 54, 
and quotes from the opinion of Mr. Justice Matthews 
in the latter case. In the Gillespie case, 137 U. S. 
411, Mr. Justice Brewer, in delivering the opinion of 
the court, said: 

“Rappal, Sons & Co. were in the commission 
business—known to the Bank to be in that busi¬ 
ness. They were not buyers and sellers, but 
factors—agents to sell. Presumably, therefore, 
moneys deposited by them were the proceeds of 
cattle consigned to them for sale. Their business 
being known to the Bank, such presumption goes 
with their deposits; and while not of itself 
notice, is a circumstance to compel inquiry on 
the part of the Bank in respect to any particular 
deposit. We do not mean to be understood as 
implying that a bank receiving deposits from one 
whom it knows to be in the commission business 
receives every deposit in trust for any unknown 
principal. A bank is not sponsor for all its 
depositors, although it may know the character 
of their business. Its relations to its depositors 
are those of debtor; and, generally, receiving 
and paying out money on the checks of its deposi¬ 
tors, it discharges the full measure of its obliga¬ 
tions. It is not ordinarily bound to inquiry 
whence the depositor received the moneys de¬ 
posited, or what obligation such depositor is 
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under to other parties. It is only when there 
gather around any deposit, or line of deposits, 
circumstances of a peculiar nature, which indi¬ 
vidualize that deposit or line of deposits, and 
inform the bank of peculiar facts of equitable 
cognizance, that it is debarred from treating the 
deposit as that of moneys belonging absolutely 
to the depositor. We notice, therefore, the pecu¬ 
liar circumstances which cast knowledge upon 
this Bank, in respect to these deposits.” (Italics 
ours.) 

In view of these authorities and in view of the un¬ 
disputed facts as set forth in the record, there can be 
no doubt that inasmuch as all of these accounts con¬ 
tained some money collected from customers, Boss 
and Phelps were not the absolute owners of these 
funds, but on the contrary, all of the accounts were 
subject to the claims of third persons. Hence the two 
indebtednesses for which set-off is now claimed are 
not mutual and the set-off can not be allowed. 

If the Receiver paid out this money to Boss and 
Phelps, the beneficial owners could hold him liable 
for such payment on having had notice of their 
beneficial ownership. 

Appellants in their brief, page 17, state: 

“Thus, even if the Receiver were correct in his 
contention that ‘customers’ of Boss & Phelps had 
an equitable claim to some of the money on 
deposit in the name of Boss & Phelps, such cus¬ 
tomers could not offset their equitable interest 
against any legal claim which the Receiver 
might have against them. The claims would 
not be of the same quality and the fear expressed 
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by the Receiver in his answer that he might be 
liable to such customers (R. 13), is, therefore, 
without substance.” 

This reasoning assumes that the only liability of 
the receiver in this connection could be by way of 
set-off and, while it is perfectly obvious that the cus¬ 
tomers of Boss & Phelps could not set off their 
credit in these accounts against any indebtedness 
of theirs to the bank, it is none the less equally clear 
that had the receiver applied these customers’ moneys 
to the personal indebtedness of Boss & Phelps, he 
might well have been liable to account to the cus¬ 
tomers of Boss & Phelps. 

Thus it was said by the Circuit Court of Appeals 
for the 6th District in Dickens v. Howard, 67 F. (2d) 
263: 


“Dickens argues that for the moneys he de¬ 
posited he is personally accountable to his sev¬ 
eral trusts, and, being solvent, will have to make 
good the deficits after the dividends from the 
bank are paid; that in law the deposit accounts 
are his, the words following his name, Admr. E. 
A Hitchcock, etc., being but descriptio per¬ 
sonae; that he could sue in his own name to re¬ 
cover them, and may hence offset them,” * * * 
(citing cases). 

“We do not doubt that at law as between the 
bank and Dickens the descriptive words are de¬ 
scriptio personae, and that the legal right of 
action is in him, and he could in his own name 
recover the deposits, although of trust funds. 
Oglesby v. Gilmore, 5 Ga. 56; Daniel v. Hoi - 
ingshead , 16 Ga. 190; Saffold v. Banks, Admr., 
69 Ga. 289; Dozier v. McWhorter, 117 Ga. 786, 
45 S. E. 61; Kennedy v. Gelders , 7 Ga. App. 


22 


241, 66 S. E. 620. In collecting the moneys, 
whether by check on the bank or by suit, it is 
presumed that the trustees will apply them to 
their proper purposes. Munnerlyn v. Augusta 
Savings Bank , 88 Ga. 333, 14 S. E. 554, 30 Am. 
St. Rep. 159; American Trust & Banking Co . v. 
Boone , 102 Ga. 202, 29 S. E. 182, 40 L. R. A. 
250, 66 Am. St. Rep. 167. But to offset them 
against his own individual debt to the bank is 
to do more than to collect the funds from the 
bank. It is in addition to use them to pay his own 
debt, and that is a misappropriation of them. 
The moneys did not belong to Dickens, and the 
deposit credits which they produced do not in 
equity belong to him . The real owners of the 
moneys can follow them and claim the deposits 
as against any right of the bank to set them off 
against debts due by the depositor, for the bank 
is not shown to have given any credit on the faith 
of the deposits, nor indeed could it have bona 
fide done so, since the description which Dickens 
gave of himself in making each deposit was 
ample notice of the trust ownership of the fund 
deposited. Central National Bank v. Connecti¬ 
cut Mutual Life Insurance Co., 104 U, S. 54, 26 
L. Ed. 693, and cases cited therein; Union Stock- 
yards Nat. Bank v. Gillespie, 137 U. S. 411, 11 
S. Ct. 118, 34 L. Ed. 724; Dozier v. McWhorter, 
117 Ga. 786, 45 S. E. 61; Geyser-Marion Gold- 
Mining Co. v. Start (C. C. A.) 106 F. 558, 53 
L. R. A. 684. The bank having no right to ap¬ 
ply the trust moneys to its claim against Dickens, 
the application is none the less improper because 
Dickens desires that it be made. The owners 
could hold the receiver liable for the misappro¬ 
priation .” (Italics supplied.) 

i 

The argument advanced by Dickens is identical 
with that now made by the appellants, namely, that 


23 



the customers held them responsible for the moneys 
they had collected and they considered themselves 
personally accountable to such customers, as is shown 
by their having paid their customers subsequent to 
the suspension of the bank. 

Furthermore, under the ruling in Dickens v. How¬ 
ard, supra , the descriptive words “Sales Depart¬ 
ment", ‘'Rent Department'’, “Collection Accounts” 
and “Insurance Department" are, as between the 
bank and Boss and Phelps, merely descriptio per¬ 
sonae and in checking against these accounts the bank 
presumed that Boss and Phelps would apply them to 
their proper purposes, but that would not give the 
bank the right in equity to apply such accounts in 
payment of Boss and Phelps' personal debt to the 
bank, nor allow Boss and Phelps themselves to use 
these accounts as an offset to their indebtedness to the 
bank. 

Tlie equities of the depositors and other creditors 
of the insolvent bank, who are represented by the 
appellee receiver, are greater than the equities of 
the appellants. 

Throughout their brief appellants have constantly 
referred to the course of dealing between themselves 
and the Commercial National Bank. However this 
is not an action between the bank on one hand and the 
partnership on the other, but is in substance an action 
brought by the partnership against other depositors 
and creditors of the bank. 

Texas Pacific Ry. Co. v. Pottorff , 291 U. S. 
245 

Jewett v. Martinsville Milling Co 76 F. (2d) 
153 
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For it is well settled that the Receiver represents 
the creditors of the bank. 

Kennedy v. Gibson , 8 Wall. 498 

Casex. Terrell , 11 Wall. 199 

Ilayes v. Addy (Kan.), 32 Pac. (2d) 243 

As has already been pointed out, the rights of the 
parties were definitely fixed as of the moment the 
bank suspended. At that date we find (1) Boss and 
Phelps personally indebted to the bank; (2) the bank 
indebted to Boss and Phelps in their own right on 
two accounts, namely, General and Special, and hold¬ 
ing four other accounts, namely, Sales, Rent, Collec¬ 
tion and Insurance, in which the customers of Boss 
and Phelps have an interest; (3) the customers of 
Boss and Phelps with a claim against Boss and 
Phelps or the bank for the last collections only to the 
extent that dividends are paid on the four accounts 
here in question, inasmuch as Boss and Phelps, as 
trustee, was not responsible for the loss of the funds 
through failure of the bank. 

This situation should have resulted in Boss and 
Phelps paying to the receiver of the bank for the 
benefit of the bank’s creditors, the difference between 
the two accounts held by the bank for Boss and 
Phelps as absolute owners and the personal indebted¬ 
ness of Boss and Phelps to the bank, and the cus¬ 
tomers of Boss and Phelps should have received 
whatever dividends were declared on the other ac¬ 
counts. 

However, as a matter of business policy, after sus¬ 
pension Boss and Phelps paid all of its customers 
100 per cent and thereby attained the right to divi- 
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dends declared on all of the accounts here in ques¬ 
tion. Not content to share equally with other credi¬ 
tors, appellants now seek to set off all of these ac¬ 
counts in full against their personal indebtedness. 
Thus if appellants’ contentions be allowed, appellants 
cancel a large part of their indebtedness to the bank 
by means of their fiduciary accounts; their customers 
are paid in full; and the other creditors of the bank 
lose a portion of the bank’s assets. This result is 
highly desirable for all except the other creditors of 
the bank and indicates why no customer of Boss and 
Phelps has ever claimed any interest in the various 
accounts here in question. 

Manifestly there is no equity in appellants’ posi¬ 
tion and the preferential position which is sought for 
appellants and their customers should not be per¬ 
mitted. 


APPELLANTS’ AUTHORITIES 

The first case relied upon by appellants in their 
brief is that of Fulton National Bank v. Hozier , 267 
U. S. 276, but we fail to see how it tends to support 
their contention in any way. On the contrary, we 
think it is an authority against such contention. 

In that case Hozier had given Imbrie & Company 
a check for $2,656.13, to be used by Imbrie & Com¬ 
pany to buy certain stocks for Hozier. Instead of 
purchasing the stock, Imbrie & Company deposited 
the check in the Fulton National Bank and it was 
there to their credit when the firm failed, whereupon 
the bank offset certain notes it held against Imbrie 
& Company against the deposit, absorbing it. Hozier 
filed an action by petition in the pending court pro¬ 
ceedings to prevent the bank from making the offset 
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and to compel them to pay the money to the receiver 
of Imbrie & Company or to him. 

The trial court held that it had jurisdiction to en¬ 
tertain the intervention petition as a dependent con¬ 
troversy and decreed that the receivers in the con¬ 
solidated cause receive from the Fulton National 
Bank the sum of $2,655.13 and interest and that said 
receivers pay said amount to Hozier. This judgment 
was affirmed by the Circuit Court of Appeals for the 
5th District and the Supreme Court of the United 
States granted certiorari. 

In the Supreme Court the bank contended that the 
lower court erred (1) in assuming jurisdiction of the 
intervention petition, and (2) in holding the bank 
liable for the amount of the deposited check, both of 
which contentions were sustained by the Supreme 
Court, and in its opinion by Mr. Justice McReynolds, 
said: 


“We are of opinion that in no proper sense 
was the petition dependent or ancillary to the 
cause instituted for the purpose of administering 
the assets of Imbrie & Company. Consequently, 
the trial court could not entertain it. * * * 

“Hozier might have proceeded against the 
bank by an original proceeding and demanded 
adjudication of his claim to the alleged trust 
fund—pursued thus something which he insisted 
belonged to him and was unjustly withheld by 
the bank. This course was successfully taken in 
Union Stock Yards Bank v. Gillespie , 137 U. S. 
411. 

“As between Imbrie & Company, or the re¬ 
ceivers appointed to administer their assets, and 
the bank, the latter had the superior claim to the 
deposit or credit here involved—whether it 


27 


could be required to account to the customer as 
for his money was a question between them. 
Bank of Metropolis v. New England Bank, 1 
How. 234, 6 How. 212; Wilson & Co. v. Smith, 
3 How. 763; National Bank v. Insurance Co., 
104 U. S. 54; Union Stock Yards Bank v. Gilles¬ 
pie, supra. There were no funds in the receiv¬ 
ers’ possession and none subject to their demand 
as to which Hozier asserted any right—his claim 
was against something in the bank’s possession 
and beyond the receiver’s reach. His petition 
sought to compel them to litigate with the bank 
for his sole interest and without possibility of 
benefit to the estate. As shown by the decree 
quoted above, the expected fruit of the litigation 
was for petitioner alone. He had no right to 
bring the bank, which for jurisdictional purposes 
was to be deemed a citizen of Georgia (Jud. 
Code, Sec. 24, Subdiv. 16), into the Federal 
court or to interfere with the affairs of the estate 
by injecting this controversy concerning which 
the receivers had no material interest—wherein 
the estate might lose much but could gain no¬ 
thing.” 

It will thus be seen that the case was decided by 
the Supreme Court largely on a question of pro¬ 
cedure. 

We agree entirely with the statement in appellants’ 
brief applying the above quoted case to the present 
one, that as between Boss and Phelps and the receiver 
of the Commercial National Bank the latter had the 
superior claim to the deposits here involved, and 
whether the bank could be required to account to the 
customers of Boss and Phelps for their money was a 
question between the receiver and such customers. 
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It is for this reason that the receiver could not let 
Boss and Phelps treat these deposits as their own 
money and allow them to set off such funds against 
their indebtedness to the bank, as he would have made 
himself liable to a suit by the customer of Boss and 
Phelps whose money had been collected by that firm 
and deposited in the Commercial National Bank. 

As has previously been discussed, the fact that after 
insolvency Boss and Phelps paid their customers in 
full is immaterial. It can not be urged as a basis of 
set-off by appellants. 

It is difficult for us to perceive how any of the 
cases cited by appellants in their brief under the 
heading “Recent Authorities Supporting Appellants’ 
Position” in any way support their contention that 
the deposits in question were A trust accounts. The 
cases relied on, in addition to that of Fulton National 
Bank v. Hozier, supra, are 

Jennings v. U. S. F. & G. Co ., 294 U. S. 216 and 
Commercial Bank v. Armstrong , 148 U. S. SO, 

both of which involve a settlement of accounts be¬ 
tween forwarding banks and collecting banks, in ac¬ 
cordance with ordinary banking customs. 

In the Jennings case the question involved was 
whether the respondent, the U. S. Fidelity & Guar¬ 
anty Company, was entitled to a preference over the 
general creditors of the insolvent bank. A national 
bank in Indiana became insolvent after collecting a 
check by a local clearing, wherein the check was set 
off against checks of greater amount owed by the 
bank itself. Action was brought by the U. S. 
Fidelity & Guaranty Company, payee of the check, 



against the collecting bank and Jennings, its receiver, 
to impress a trust upon the assets to the extent of the 
proceeds of collection and for payment accordingly. 
The district court held that the payee was entitled to 
a preference and entered a decree for the face amount 
of the check, with interest. This decree was modified 
as to the interest and as modified, affirmed by the Cir¬ 
cuit Court of Appeals for the 7th Circuit. 

The Supreme Court of the United States allowed 
certiorari and reversed the decree of both the lower 
courts, holding that in the absence of wrongdoing 
there is no ground for impressing the bank’s assets 
with a constructive trust in favor of its principal; 
and neither is there ground for an implied trust, since 
the proceeds of the transaction did not come into the 
bank as an identifiable fund, but merely went to re¬ 
duce its liabilities, and to infer that a trust was trans¬ 
ferred from the proceeds to an equivalent portion of 
the bank’s cash resources would be unwarranted, in 
view of the intention of the parties. 

There was in force in Indiana at the time of this 
transaction a statute known as the Bank Collection 
Code, which provides that the relationship between 
the forwarding bank and the collecting bank is that of 
principal and agent until the agent has completed the 
collection. Whether that fiduciary relation continues 
after collection depends upon the circumstances in 
each case. 

The Supreme Court held that in the absence of a 
token of a contrary intention the better doctrine is, 
where the common law prevails, that the agency of 
the collecting bank is brought to an end by the col¬ 
lection of the check, the bank being from then on in 
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the position of a debtor in accordance with the well 
established usages of the banking world. In deliver¬ 
ing the opinion of the court, Mr. Justice Cardozo 
said: 


“For the purposes of this case we do not need 
to determine whether the Bank Collection Code 
has changed the preexisting rule whereby in the 
absence of tokens of a contrary intention a bank 
ceases to be an agent and is turned into a debtor 
when collection is complete, without reference 
to the form or manner of the payment. If we 
assume for present purposes that a trust will 
attach under the statute when the proceeds of 
the collection are in the hands of the collector, 
the assumption will not hold where there are no 
proceeds of collection that have ever come into 
his hands, or where such proceeds as there were 
have been so mingled and confused that it is 
impossible to follow them. Currency paid over 
the counter and deposited in a vault is a thing 
that can be identified and so subjected to a trust 
whenever in equity and conscience a trust should 
be implied. Not only that, but a trust so created 
will not fail though other dollars may have 
taken the place of those originally received, for 
dollars are fungibles and any one of them will 
be accepted as a substitute for another. Knatch- 
bull v. Hallett, supra. But the situation is very 
different when what has been received by the col¬ 
lecting agent is not a thing at all, but a reduction 
of liabilities by set-off or release.” 

What the Supreme Court actually decided in this 
case was that the Bank Collection Code of Indiana 
applied; that by that code the relationship between 
the forwarding bank and the collecting bank is a 
fiduciary one until the collection is made and after 
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that time, in the absence of controlling circumstances, 
the trust relationship ceases and that of debtor and 
creditor arises in accordance with banking custom. 
Furthermore, there was no res upon which to impose 
a trust, as the collecting bank had received no funds 
but only extinguishment of a debt it owed to the for¬ 
warding bank. 

What possible bearing has such holding on the 
question in the present case as to who are the bene¬ 
ficial owners of the funds in the hands of the receiver, 
the agent who collected them or the customers for 
whom they were collected? The Banking Code of 
Indiana has no place in this case and no banking 
usage can give these real estate agents the right to 
use the money they collected for their customers as 
their own. Certainly appellants do not seriously 
contend that they were acting as bankers for their 
various customers and entitled to claim the benefit of 
banking usages and customs. 

We agree with the appellants that there is no con¬ 
flict in the ruling in the case of Jennings v. U. S. 
Fidelity & Guaranty Co., supra , and that of Com¬ 
mercial National Bank v. Armstrong , 148 U. S. 50. 
We have already commented in some detail on the 
Jennings case, and an examination of the Armstrong 
case shows that a forwarding bank had transmitted 
papers for collection to another bank, which latter 
bank sent it to other banks, its subagents, for collec¬ 
tion and then became insolvent. After the insolvencv 
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of the collecting bank, such subagents paid over to 
the receiver of the insolvent bank the collections 
made and the Supreme Court of the United States 
held that such collections were traceable as separate 
and specific funds and the forwarding bank was en- 


32 


titled to have them paid to it by such receiver out of 
the assets in his hands and that where a bank receives 
commercial paper as agent, the endorsement on it 
“for collection” is notice that its possession is that of 
agent and not of owner. Mr. Justice Brewer, in de¬ 
livering the opinion of the court, said: 


“That money never became a part of the gen¬ 
eral funds of the Fidelity. It was not applied 
by the subagent in reducing the indebtedness of 
the Fidelity to it, but it was held as a sum col¬ 
lected to be paid over to the Fidelity or to whom¬ 
soever might be entitled to it. The Fidelity 
received the paper as agent and the endorsement 
‘for collection’ was notice that its possession was 
that of agent and not of owner. * * * The plain¬ 
tiff then as principal could unquestionably have 
controlled the paper at any time before its pay¬ 
ment and this control extended to such time as 
the money was received by its agent, the Fi¬ 
delity.” 


The court however held that as to those moneys 
collected by subagents to whom the Fidelity was in 
debt and which collections had been credited by the 
subagents upon the debts of the Fidelity to them be¬ 
fore its insolvency was disclosed, the collection had 
been fully completed and was the same as though the 
money had actually reached the vaults of the Fidel¬ 
ity; that by the custom of the banks it was the under¬ 
standing of the parties that the collecting bank could 
mix the funds with its own general funds and use 
them in its business, because it was the contemplation 
of the parties that these collections were not to be 
placed on special deposit and held until the day of 
remitting. Mr. Justice Brewer further said: 
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“All deposits made with bankers may be 
divided into two classes, namely, those in which 
the bank becomes bailee of the depositor, the 
title to the thing deposited remaining in the lat¬ 
ter; and that other kind of deposit of money 
peculiar to banking business, in which the de¬ 
positor for his own convenience parts with the 
title of his money and loans it to the banker * * * 
That reasoning is applicable here. 

“Bearing in mind the custom of banks, it can¬ 
not be that the parties understood that the col¬ 
lections made by the Fidelity between the days 
of remitting were to be made special deposits, 
but on the contrary it is clear that they intended 
that the money thus received should pass into 
the general funds of the bank and be used by it 
as other funds, and that when the day for re¬ 
mitting came, the remittance should be made out 
of such general funds.” 

It will be seen that in both the Jennings case and 
the Armstrong case, the controlling factor in their 
decision was the general custom or usage of banks as 
to the determination of whether a deposit was a gen¬ 
eral deposit or a special one. Neither case has any 
application to the facts of the instant case. 

CONCLUSION 

From the undisputed facts it appears that the four 
accounts involved in this case represent moneys col¬ 
lected by the appellants as agents for their customers 
and that the funds so collected were deposited in the 
Commercial National Bank earmarked with the 
name of the agents’ firm followed by words showing 
that the moneys deposited were either rents, interest, 
insurance premiums or real estate deposits or settle- 
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ments of sales belonging to the various customers for 
whom they had been collected. 

The relationship between Boss and Phelps as real 
estate agents and their customers is a fiduciary one 
and moneys collected by them as agents for their cus¬ 
tomers are, in contemplation of law, trust funds. 

It is therefore respectfully submitted that, by rea¬ 
son of the foregoing, the right of set-off does not exist 
in this case, because the appellants were not the bene¬ 
ficial owners of the items deposited for their cus¬ 
tomers. Since the four earmarked accounts were 
trust accounts, mutuality of right can not exist, and 
to allow the set-off claimed by appellants would con¬ 
travene the ratable distribution section of the Na¬ 
tional Bank Act. Hence the ruling of the lower 
court that the accounts in question were trust accounts 
and plaintiffs were not entitled to have such deposits 
set off against their indebtedness to the bank, is in 
conformity with the fundamental principle of law 
and the controlling decision of the Federal court, and 
its decree should be affirmed. 
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